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x Universiteit van Amsterdam 

is Seminarium voor Volkenrecht en Internationale Betrekkingen 
Bezockadres BG Gebouw |, Grimburgwal 10, 1012GA Amsterdam 
Postadres: Postbus 19120, 1000 GC Amsterdam (Holland) 
Telefoonnr, 020-525 2632 


Vakgroep Volkenrecht MEMORANDUM 
4 Internationale Betrekkingen en Ser 
| Recht der Internationale Organisaties To: Robbie Sabell, Mishpat 


Zeev Suffot, The Haque 


Re: Taba 


Amsterdam, 29 October 1987 


Further to my memorandum of 18 October, I am glad to be able to 
let you know that after all there are adequate El Al flights. 





I shall by coming on 26 November on El Al flight LY 312, 
leaving at 1655 apd scheduled to arrive at 2215. Since this is 
so late, Robbie, and after a full day's work, it is even more 
necessary that I should be met at the airport. 


| _I shall be returning on 1 December by E1 Al LY 337, scheduled 
to dgepart at 1100. 
t 


Obviously these times are far more satisfactory. 


Best wishes, 


yl shaun 2 her) pnov? 
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0210816-002-8211 








1000/20/10/1987 


Telecall from Ora: 
Checking I wld be able attend meeting 30/11. 
Requested information about reichman. Copies of CMs for him 


to be sent through Embassy and myself. 
Called Reichmann but he away at Strasbourg 
Called Mrs reichman and gavce her various details, asking that 
husband should call me at earliest opportunity. 

a A 


a 
In course of day told Alan Stephens about developments re Taba and 
intiamted that while I do not know yet what affect this cld have 
on Virginia, clearly I would not be able to attend to any Virginia 


matters (except most urgent) after I leave CHO in January until end of 


hearings. 





EL WALIN= 


Mr, S. Rosenne 
Universiteit van Amsterdam 
Postbus 19120 

1000 GC Amsterdam 





more N2 085930 “AMSTEROAM, October 19, 1987 





To be issued: 1 ticket 
Favour: Mr. S. Rosenne 
Routing: Amsterdam - Tel Aviv v.v. | 
Basis: business class 


Dep. date: November 26 
Ret. date: December Ist. 





Fare: DFL 3314 ,= 
Plus: IL airport tax * 254- 
Total: DFL 33399- 


Reservations number: REEICD 








ELALISRAEL AIRLINES LTD. 


‘Amsterdam, Rokin 36, telefoon: 22001 81° telex:12471. Correspondentieadres: Postbus 19176, 1000 GD Amsterdam. 
‘Stationsgebouw-Noord, Schiphol-C.. kamers 3613/19, telefon: 17 67 70, telex: 12665. 

\Vrachtafdeling, Aero Grondidienst -Vrachtgebouw Schiphol-C., telefoon: 175721, telex:16284, 

lngeschreven bij het Handelsregister der Kamer van Koophandel te Amsterdam onder ne. 97469, 

Bonk: Amsterdarm-Rotterdam Bank NV, bijkantoor Dam, Amsterdam, Rek. nr 43.50-25.163. 
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MINISTRY OF FOREIGN AFFAIRS 
JERUSALEM 





THE EGYPT-ISRAEL ARBITRATION TRIBUNAL ESTABLISHED IN ACCORDANCE 
WITH THE COMPROMIS SIGNED 11 SEPTEMBER 1986 


Memorial of Israel 


CORRIGENDUM 
Volume One 
1, p. dif 
For "Bramley W.J. Lt.: Governor of Sinai, 1905-6" substitute 
"Bramly W.J. Lt. + Inspector of Sinai 1905-6" 
(Throughout the text, for "Bramley" substitute "Bramly"). 
@ 2. Para. 3.16 (ii) at p. 21 
For "1908" substitute "1908-09 (1326)". 


3. Para. 5.7 at p. 53 
For "Part V" substitute "Chapter 8". 


4. Para. 6.21 at p. 62 
For "8.84 and 8.85" substitute "8.82 and 8.83". 


5. Para. 6.22 at p. 63 
Add: "(Annex 814)" at end of paragraph. 


6. Para. 7.23 at p. 76 
For "I can only express..." substitute "I fully understand 
and can only express..." 





For "... to let the Turks leave Taba." substitute "... to let 
the Turks have Taba." 

e For "If one could secure his recall I should favour from the 
point of view of the effect ..." substitute "If one could 


secure his recall I should, from the point of viey of the 
effect .. 





7. Para. 7.39 at p. 85 
For "(see above paras. 7.9-7.22)" substitute "(see above 
paras. 7.9-7.28)". 





8. Para. 7.42 at p. 87 
Delete "and" after "(Annexes 46(a) and (b))". 


9. Para. 8.8 at p. 93 
For "Government Egyptienne" substitute "Gouvernement 
Egyptien", 














‘ 


MINISTRY OF FORRIGN AFFAIRS ying wh 
JERUSALEM. mrywia? 


10. Para. 8.9 at p. 9% 
The manuscript version is not in Oven’s hand. Possible in 
Findlay’s. 


11. Para. 8.33 at p. 109 
For "Wade Taba" substitute "Wadi Taba". 


12. Para. 8.48 at p. 114 
In the eighth line, add a full stop before "Intervisibility" 





Volume Two | 


13. List of Annexes: Annex 1 at p. 1 
Add the following after "11 September 1986". | 


e "(The appendices and the 1:100,000 map have been omitted from 
Vol. II but have been separately deposited vith the 
Tribunal)". 


14. List of Annexes: Annex 54 at p. 269 
Add: "(Translations of the relevant passages appear in the 
Text of the Memorial, at paras. 8.5, 8.14, 8.16, 8.29)". 





15. List of Annexes: Annex 58 at p. 281 
Add: "(Translations of the relevant passages appear in the 
Text of the Memorial, at para. 3.18, 3.31, 8.28, 8.29, 
8.71)". 


16. List of Annexes: Annex 62 at p. 294 
Add: "(The *Note by the Secretary-General of the League of 
Nations relating to the Application of the Mandate for 
Palestine to the Territory knovn as Transjordan - Geneva, 
September 23, 1922’, communicating a Memorandum by the 
British Representative, has not been included in Volume II. 

e It is printed in British and Foreign State Papers 1922 (Vol. 
116), and in UN Doc. 4/70. 





17. List of Annexes: Annex 83A at p. 333 
Attached is an English translation of this document. 





18. Map No. 11 (in map box) 
The oblong smudge vhich appears at the bottom of the Gulf of 
Akaba (just below the vord "Meer b." is not a feature of the 
map, but a photographic reproduction of a fault in the copy 
in Israel’s possession. It should be disregarded. 
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Mr, S, Rosenne 
Universiteit van Amsterdam 
Postbus 19120 

1000 GC Amsterdam 


wore N2 085930 “AMSTEROAM, October 19, 1987 


To be issued: 1 ticket 
Favour: Mr, S,. Rosenne 
Routing! Amsterdam - Tel Aviv v.v. 





8: busin el 





Dep. datet November 26 LY 3/2 >=?) 








Ret. date: December late éy557 a vv-/f*|” 
Fare: DFL 3314 y= 
Plust IL airport tax ® 25,- 
Total: 33395- 





Reservations number! REEICD 








ELALISRAEL AIRLINES LTD. 


‘Amsterdam, Rokin 36, telefon: 22.01 91, telex:12471. Correspondentieadres: Postbus 19176, 1000 GD Amsterdam, 
‘Stationsgebouw-Noord, Schiphol-C., kamers 3613/19, toletoon: 17 67 70, telex: 12685, 
\Vrachtafdeling. Aero Gronddienst-Vrachtgebouw Schiphol-C., telefon: 17 57 21, telex: 16284. 
Ingeschreven bij het Handelsregister der Kemer van Koophandel te Amsterdam onder nr, 97469. 

‘Bonk: Amsterdamm-Rotterdam Bank NV, bijkantoor Dam, Amsterdam, Rek. nr. 43.50-25.163. 
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Universiteit van Amsterdam 


Seminarium voor Volkenrecht en Internationale Betrekkingen 


Bezockadres : BG Gebouw 1, Grimburgwal 10, 1012 GA Amsterdam 


Postadres Postbus 19120, 1000 GC Amsterdam (Holland) 
Telefoonnr. : 020-525 2632 
‘MEmoRANOUM : 
Vakgroep Volkenrecht 
Internationale Betrekkingen en To: Robbie Sabel, Mishpat 
Recht der Internationale Organisaties Zeev Suffot, The Hague 


0210416-002-8211 


From: Shabtai Rosenne 


Re: Taba 


Amsterdam, 43 Qctober 1987 





Robbie: 


Thanks for your call this morning. This confirms that I will be able to attend 
the meeting in Jerusalem on Monday, 30 November, and the hearings at Geneva 
from 29 February throughout March. 


The time table is such that I will have to fly on KLM, TI will slightly reorganize 
my teaching schedule for Thursday, 26 November, to catch KLM flight 875 leaving 
Schiphol at 1355 and scheduled to arrive at BG airport at 2110. I would 
appreciate if you would arrange for me to be met at the airport. 


I shall have to return on KLM flight 526 on 1 December, leaving at 0910. 
Please arrange for me to receive from the Ministry the usual vouchers for 
the Israeli travel tax and the airport tax, and that there is transport to 
take me to the airport on the Tuesday morning. 


Dobviously, while I would like a little time to myself in Jerusalem, I will 
have some free time on the 29th, and I think it would be useful for me to 
call in Mishpat, even if only briefly. Please advise Esther of what time 
would be convenient. 


Zeev 


I will make the necessary bookings through my travel agent here and you can 
refund me when you receive the necessary authority from home. 


Please have arrangements made for me to get a quick security clearance at 
Schiphol. I am travelling on Israeli diplomatic passport No. 008850. I 

have had bad experience in the past, and they once told me they only recognize 
it if so advised by the Embassy. TI shall be short of time owing to my teaching 
conmmitment at the University during the morning. Please have the Embassy 
advise KLM of this also. 


A heavy packet of Taba papers is being sent in this week's diplomatic mail. 
Please ensure that it is immediately sent on to me at the Embassy's expense. 
I do not want a repetition of the last incident. 


It is difficult to get me on the phone at the University (they have a serious 
secretary problem). I can be reached at home during the late afternoons 
or in the evenings, (020) 38 20 37. 








1000/18/10/1987 


Telecall from Ora/Sabell. 

Counter-Memorials in diplomatic mail this week. Requested preliminary views 
if any. 

Replies to be filed by 1 February. Hearings commencing 29 February, 4 days a 
week, probably all March, in Geneva. Eqypt first (flip of coin). 

Meeting Jerusalem one day 30 Novenber. Attendance requested. 

In reply to my questions, Nikko did not make any report on his visit to the 
UN in the summer. I objected that what he did not find was as important as 
what he did find, especially that there was no map of the Partition Plan 

of 1947. R. said that they had used that in the OM. 

R does not want to tell me what happeméd! in the various negotiations for 

a compromise settlement, but will tell me in Jerusalem, 

In reply to my question, does not think that it is necessary for me to see 
Eli or Jon before the November meeting, unless I should be in England, but 

T asked him to check with Eli. 

In reply to another question, Walden is still Deputy Agent, and Nabil is 
also in Geneva. 

Conversation lasted about 10 minutes. 


x 
oy 


Vakgroi 
Interna 


Universiteit van Amsterdam 


Seminarium voor Volkenrecht en Internationale Betrekkingen 


Bea RR CER RIOL ORTCRW AO OPER ARE MAM 
Postadres Postbus 19120, 1000 GC Amsterdam (Holland) 
Telefoonnr. : 020-525 2632 


ep Volkenrecht 
tionale Betrekkingen en 


Recht der Internationale Organisaties 


(0210816-002-8211 


memorandum 


‘Amsterdam, 5 October 1987 


Sabel 





From: Sh. Rosenne 


Re: Taba 


Following a conversation fen fring with Ora, I am enclosing copy of my lettter 
to her of yesterday. I realize that because of Succot she might not be able to 
get its contents to you by next week. A word of explanation. 

T cannot pretend to be happy at the way the CM has been prepared, but I suppose 
that it will turn out more or less all right. I tried to indicate here Eli's 
draft needed to be strengthened in my letter of last August (not acknowledged by 
anyone, but I suppose received and digested). I hope we are not missing the chance 
to knock the others for six. I think you must ask for 6 months for the Rejointrg, 
not 4 as Ora told me you were going to do, and be ready to compromise on 5. le 
obviously encounter very great difficulties in preparing our pleadings, and we must 
allow for that. The hearings can then start in the latter half of May. I think 
that would give us enough time to organize ourselves properly and prepare strong 
oral pleadings. 

Please rush the tuo (M's to me at the above address straight from Geneva, together 
with the details you aaree for the next stages. 

I also attach great importance to the compact meeting I propose, and I mean compact. 
I think it could take place at a convenient date in the last week of November 


or the first week of December. 


Gmar hatima tova. 
re : ee 





xs Universiteit van Amsterdam 


Seminarium voor Volkenrecht en Internationale Betrekkingen 


Bezoekadres : BG Gebouw 1, Grimburgwal 10, 1012 GA. Amsterdam 
Postadres = Postbus 19120, 1000 GC Amsterdam (Holland) 
Telefoonmr : 020-525 2632 


Vakgroep Volkenrecht 
Internationale Betrekkingen en 
Recht der Internationale Organisaties 


Amsterdam, 4 October 1987 
Dear Ora, 


@ Thanks for your telephone call this morning. It has clarified a lot. I 

am particularly glad that we have decided to oo for Rejoinders, and our document 
must be carefully prepared (unless the conciliation works to bring the case 

to an end, which Ithink would certainly be preferable). 


I shall not be home before 24 or 25 January at the earliest. I leave here 
on 25 December for New York (Bedford Hotel) until 4 January when I go to 
Charlottesville until about the 21st, and then home. Esther will have the 
phone numbers if you do not. 


I think that some compact meeting will be required after we have had the 
time to digest the Nikko papers and the tu;Cognter-Memorials. I would find 
it difficult to come to Israel, but could easily manage some place in Europe, 
here (least satisfactory), Geneva or England, preferably London but not excluding 
Cambridge (!would then live in London and commute). My lectures here are 
‘on Wednesday and Thursday mornings, so I could aluays get an afternoon plane, 
and return on the Tuesday afternaon. Although I am getting quite booked 
up and have plenty of work to do, the only really firm commitments I have 
at present are to be at Utrecht in the afternoons of 18 and 19 November, 

© o) — ane -thinkthat-evertreng get a late plane, around 6 p.m., to London. 
Such a meeting should be attended by Robbie, Eli, one of the geographers 
(surveyors), $M and Jon, and it would be useful if sone ideas for the structure 
of the Rejoinder could be prepared in advance. Incidentally, Reichman is 
here and is in touch with me. He confirmed to me the other day that there 
was no such place as Taba in 1906 (see my letter of 30 August, para. 5 (and 
earlier remarks). I think this should be further checked, and then we can 
see what we can make of it. 


Under present plans, I should be in Israel undistrubed until about 20 June, 
hen I am supposed to return to Charlottesville via Geneva. I have meetings 
scheduled in Geneva for the week commencing 20 June, and I hope this will 
not clash with the hearings. 


Please do not forget to ask Robbie to send me directly from Geneva the tuo 
Counter-Memorials, and particulars regarding the dates for the next steps. 


Gmar hatima tova, 


210416-002-8211 





Universiteit van Amsterdam 


Seminarium voor Volkenrecht en Internationale Betrekkingen 


Bezoekadres : BG Gebouw |, Grimburgwal 10, 1012 GA Amsterdam 
Postadres _ Postbus 19120, 1000 GC Amsterdam (Holland) 
Telefoonnr. = 020-525 2632 


Vakgroep Volkenrecht 


Internat 
Recht di 


ionale Betrekkingen en 
jer Internationale Organisaties, 


MEMORANDUM 
Amsterdam, 4 October 1987 
To: 2eev Suffot, Ambassador, Hague 
_@ From: Shabtai Rosenne 
Re: Taba 


0210816-02-4211 


I few days ago I received a somewhat peremptory call from someone in your 
Embassy, whose name I did not catch, asking me to come and collect some packets 
which had arrived for me. I explained to him that was unable to come to 

The Hague, that the packets were official papers from the Ministry, and that 

I was working voluntarily for the Ministry, so that the Embassy should forward 
this material on to me here. This was duly done, but to my surprise, the 
packets were sent C.0.0, and I had to pay 24,48 Gulden! 


T am outraged by this, and I must request that the sum be refunded immediately 
to my Flastbank account No. 5149024. I enclose the voucher, 


Incidentally, the packets, which contained relevant papers concerning the 
Taba arbitration, wieghed something like 12 or 13 kilos, so I do not know 
how I could have been expected to have carried them from the Embassy to 
Amsterdam, 


There will be some more heavy packets coming from Jerusalem in connection 
with the Taba arbitration over the next couple of weeks or so, and I would 
be obliged if you would ensure that they are sent here in a normal way, at 
the Embassy's expense. 


I expect to be in The Haque around midday on Wednesday, 7 inst. ta see the 
Ambassador of Costa Rica, so if there is anything urgent for me then in this 
week's diplomatic mail, please have it sent round. I shall of course be 
returning as soon as possible after my luncheon appointment is over. I would 
not be able to carry the packet if it is all that heavy. 


Gmar hatima tova, 
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Telecall from Ora, 0930/04/10/87 

Timetable remains as agreed: exchange CMs on 12 October, and 
Chamber to meet on afternoon of 12 Oct. RS returning home on 
14/10. 

Accepted that we ask for Rejoinders, and RS proposes 4 months. 
I suggested that he ask for six months, and be prepared to compromise 
at 5, the same as for the other pleadings. She will convey 
this to him, 

I informed her that the pleadings I had in Charlottesville had 
arrived on Friday, and that Esther would be getting in toucvh 
with her about that. I complained at being asked to pay for 
their transport from The Hague and requested her to instruct 
Suffot to send me future stuff at the Embassy's expense. 


The Nikko documents are being send to me this week. 


1030/04/10/87. Sh.R. 








oS 
ey 


My telephone has just been Univer Jhe,No. is (g20) 38-20-37. 


niversiteit van sterdam 


Seminarium voor Volkenrecht en Internationale Betrekkingen 


‘Bese molbeat vex x Ke oan ker nek ROL LOR Zk ham ee 
Postadres = Postbus 19120, 1000 GC Amsterdam (Holland) 
Telefoonnr. ; 020-525 2632 


Wakgroen Volkenrecit P.S. to all what follows: 
Internationale Betrekkingen en 


Recht der Internationale Organisatigs I have also repeatedly asked for information regarding 


the various suggestions that have been made, by the 
Americans and now by the Egyptians, but so far (like 
most of myother requests for information) these have 
been left unanswered. Please send me the requested 
information. 


Amsterdam, 28 September 1987 


To: R. Sabel 
From: Shabtai Rosenne 
Rez Taba. 


A few things need to be looked into: 


1. On or about 4 August last I had sent from Charlottesville to Richard 
Simmonds in NYC the set of the memorials I had with me. The packet was sent 
either by post, or by one of the delivery services in the United States. 

I do not have with me a copy of any letter I wrote to Simmonds, but I believe 
T wrote him to tell him the package was on its way, and asking him to send 
it on to Ora, for me. Since then I have heard no more. If the packet has 
not been received by Richard or by Ora, please let me know at once, and I 
will arrange with Charlottesville to put a tracer on it. If it has been 
received, I suggest to let it stay with Ora for the moment, until we see 

if I am going to need it before I return home (mid-January). 


2. Tam asuming that the CM is going to be filed as arranged on 12/13 
October, but please confirm. I have several times recommended that: we ask 
to file Rejoinders, and I repeat that recommendation now. I am not satisfied 
with what little I have sedof our Counter-Memorial (see my letter to Eli, 
copy to you, of 26 August). Please: 
(a) advise me as soon as possible as to the next steps in the 
case and their proposed dates; 


(b) have sent to me straight from frenova a copy of each of the 
Counter-Memorials. 


3. T have several times requested copies of the documents which Nikko 
collected in New York. As I have indicated several times, I wish to make 

my oun leisurely assessment of them (you will recall that I found several 
misreadings of the 1905 documents, and these had to be corrected). I am 
probably more familiar than anyone with the events with which Nikko's documents 
deal. The excuse that I have heayf that there are over one thousand pages 
and the Ministry does not have the man power to make these copies is completely 
unconvinvcing, as there are firms that will do it if the Ministry cannot. 

In serious international litigation, a thousand pages is nothing to study, 

and I have done it several times in the past. So I would appreciate receiving 
this materials as soon as possible. You will note that several times in 

my letter of 26 August I referred to the reports Nikko gave me at the time 

on what he had unearthed. I want to check on all this. 


yet rn? NN 


x Universiteit van Amsterdam 


Ss Seminarium voor Volkenrecht en Internationale Betrekkingen 


Bezoekadres < BG Gebouw 1, Grimburgwal 10, 1012GA Amsterdam 
Postadres = Postbus 19120, 1000 GC Amsterdam (Holland) 
Telefoonnr. : 020-525 2632 


Vakgroep Volkenrecht 
Internationale Betrekkingen en 
Recht der Internationale Organisaties 


Amsterdam, 








0210416-002-8211 
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Postadres _: Postbus 19120, 1000 GC_Amsterdam (Holland) 
Telefoonnr. : 020-$25 2632 


Vakgroep Volkenrecht 
Internationale Betrekkingen en 
Recht der Internationale Organisaties 


Amsterdam, “7/9/97 
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Recht der Internationale Organisaties 
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89 August 1987 


Mr R. Sabel 
Ministry for Foreign Affairs 


cc. Mr, E. Lauterpacht Qc 


Dear Robbie, 


I enclose copy of my letter to Eli which I will be posting 
tonight or tomorrow morning express from Amsterdam. Please 

read it very carefully and, if necessary after further consultation 
with him and myself, put in hand what I have suggested. Note 

that some research in our Archives appears to be needed, all 

the rest comes from UN documents. 


I must ask to receive the material I am missing as soon 
as possible. This includes the Nikko papers and the story of 
the US suggested compromise and our reaction to it, with an 
explanation of our position. 


If you are sending someone to The Hague as I suggest, let 
me know as soon as possible, so that I can know where I stand 
and allocate my time accordingly. I could probably meet him 
every day if necessary. 


As soon as I have my flat I will be letting Esther know 
is phone number. It would be best to callme either latish at 
night, or in the morning before 8 a.m. Dutch time (9 a.m, here). 


Best wishes, i, 





SHABTAI ROSENNE Tras CRN aD 


% 0, BOX 2310 43a % oan 
JERUSALEM 1003, 5RAKL #1033) avout 
TEL (972) = 7 S244. 





30 August 1987 


Mr E. Lauterpacht OC 
7 Herschel Road 
Cambridge CB3 SAG 


cc. Mr. R. Sabell, MFA 


Dear Eli: 


In the end I had to go to the MFA and pick up your draft. I don't 
know if what I got is complete. It consists of 145 pages and seems to end 
rather abruptly, I have not been able to any more at present than to read 
it somewhat superficially, but I hope to be able to study it more leisurely 
‘on the plane this afternoon, after which I will get in touch with you again. 
Also I do not have with me any of my files or the Memorials of either party: 
evrything is packed and on its way to Amsterdam. 


You asked me to pay especial attention to the arguments based on Egyptian 
conduct, to rebut their estoppel contention, and I have looked at that part 
of your draft a little more closely. Following are some random notes. 


1. I think your ideas on the Egyptian conduct aspect run along the right 
lines, but the whole part of the CI needs to be expanded and somewhat modulated. 
Much more can be made of their conduct and I believe that we that we can 
really destroy a great deal of this part of their case, and put their good 
faith into question. The Egyptians will stand condemned out of their oun 
mouths , and out of the mouth of the League of Arab States of which they 
were then the predominant Power (its headquarters were then in Cairo). The Prize cases 
are good on two counts: (1) the fact that seizures were made; (2) what the Prize 
Court actually said about this. 

A major aspect is that of appropriate periodization. I suggest: 


(a) The period of actual hostilities in the War of Independence (themselves, 
in our contention, illegal from the outset), i.e. from 15 May 1948 

to (at the earliest) 24 February 1949, the entry into force of the 

GAA ar, to be kind, 11 August 1949, the date of the adoption of Security 
Council resolution 72 (1949)-- the terminal date is not really very 
important. The Egyptians have always regarded this as a state of war 
which was only terminated when the Peace Treaty entered into force, 

and I think we should take them at their word. However, we should continue 
(partly for other reasons) not to depart from our oun terminology on 

this, and I suggest that if necessary we talk about "belligerency.” 

We start with their telegrams of 15 May 1948 and go on to their last 
statements in August 1949 in the Security Council meetings, in their 
explanations of the meaning of the GAA, We should also make good use 

of the very establishment of the Prize Court, something which Israel 
never did, although the Supreme Court was commissioned as a Prize Court 
in 1939 and our Supreme Court (established around September 1948) may 
have "inherited" that jurisdiction had we wanted to do so. See my 
articles in 61 LOR 49 at 50 (1945) and 24 BYIL 160, 163 (1947). By way 


SHABTAI ROSENNE Tria sna 


Mr E. Lauterpacht OC 
30 August 1987 
Page 2 


of introduction, we could mention that Egypt commenced dts economic 
warfare against Zionist Palestine as far back as 1946. See E. Vitta, 
"The Boycott of 'Zionist Goods’ by the Arab League" in Jewish Yearbook 
of International Law 253 (1949) and D. Chill, The Arab Boycott of Israel, 
chapter I (1976) 


(b) Then we go on to the Suez Canal resolution 95 (1951) of the Security 
Council of 1 September 1951, followed by the Bat Galim incident and 

the Security Council's decision at its 685th méeting on 11 November 

1954, and any subsequent action in UNTSO (I do not remember). I did 

not notice this incident in my superficial reading of your draft, but 

I may be mistaken. 


(c) After that we have to deal with Nasser's creation and encouragement 
of the Fedayeen. 


(d) Then comes the nationalization of the Canal, the London Conference 
(at which we had an observer, I believe), and our efforts not to impede 
the nationalization itself or exploit it, while trying to get the Canal 
opened to Israeli shipping and goods. I believe that there are some 
papers on that in the Official Records of the Security Council prior 

to the two Egyptian Declarations of 1957, probably to be found in the 
relevant Supplements to SCOR, Most of that material has been gathered 
together in the Suez Brief which I put together at the time, and a 

copy of this is in Mishpat, and it can be used to put the story together 
here. Of course, we are not concerned now with the details of the 

Suez Canal question save to the extent that it was one of the more 
spectacular and documented aspects of Egypt's state of war doctrine. 





Thiis periodization will, I think, make it easier for us to bring in 
our part of the 1956 Wer (and something separate from the Anglo-French 
intervention), 


(e) After that we deal with the period to 1967 and here, as I have 


mentioned in another letter, much has to be made of the Inge Toft 
incident. 


(f) Egyptian hostility did not end with the acceptance of the 1957 
cease-fire, and the so-called War of Attrition (1970) was followed 
by the Yom Kippur War (called by the Egyptians the "Ramadan War" but 
we must keep to our terminology, especially as that 1s tHE accepted 
designation). 


2. All this is heavily documented in the records of the Security Council 
and the General Assembly, and I think that the relevant part of the CM can 
easily be reconstructed along these lines -- something uhich I regard as 
absolutely essential. It should not take more than a couple of weeks to 
get this straight. 


3. I am also very troubled by another aspect which I think the CM must deal 
with. I few weeks ago I was startled in Charlottesville to hear on Israel's 
overseas broadcasts, in several languages, of an American initiative for 

a settlement of the Taba dispute, and our rejection of it. So far I have 
not been furnished with any particulars regarding that incident, but I must 
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say that I am as much surprised that the Americans should have intervened 

at this stage as I am that we should have given so much publicity to our 
tejection (there was not @ word about this, as far as I could determine, 

in the Washington Post). As I understand our litigation strategy, our hope 

is that our CM will induce a more responsive frame of mind in the Egyptians, 
to accept sone form of settlement through the procedure of the Tribunal's 
Chamber. For that reason alone I think we have to say something about this 
to me curious event, and give a convincing explanation for our attitude. 

To this has to be added the disturbing rumours which also reached me in Charlottes- 
ville, and which I believe I mentioned to you, to the effect that our national 
arbitrator (who of course is not in the same position as a judge ad hoc in 

the ICJ), has been saying in various places that she knows that the Americans 
do not want Israel to win the case. Neither of these happenings (if the 
second is true) really help us. 


4, On another point, since we are now, correctly in my view, putting our 
case forward as one of treaty interpretation pure and simple, it seems to 
me to follow that we should try and cut out the whole business of "critical 
date" from the rest of our CM, once we have disposed of it au fond. You have 
to some extent done this, but I would go further and be more categoric: the 
term "critical date" does not have to be mentioned after we have disposed 
of it in substance. when article 31(3)(a) of the Vienna Convention on the 
Law of Treaties, on which we have relied in our Memorial, speaks of any 
subsequent practice in the application of the treaty which establishes the 
agreement of the parties ['barty" is defined in article 2(1)(g)] regarding 
its interpretation" it means what it says, "any subsequent practice," and 
the "critical date! idea does not enter into the picture. More important 

is the word parties, and we have already explained in the Memorial that for 
the 1906 Agreement the only parties whose practice can be relevant are Great 
Britain and the Ottoman Empire, between 1905 and 1914, hile for the Peace 
Trreaty the only "parties" whose subsequent practice has any relevance, and 
that is for the interpretation not of the 1906 Agreement as such but for 
the Peace Treaty, are Israel and Egypt since the entry into force of the 
Peace Treaty, hat the British and the Egyptians might have done in the 
interval, or the Israelis since the end of the Mandate, is not "subsequent 
practice" within the meaning of the Vienna CSnvention, whatever else it might 
have been. Not only the "critical date" idea, but also anything smacking 
of State succession, can be taken out also. 


5. I have already raised the question whether there really was a place 
called Taba in 1906, as opposed to Wadi Taba. At most it could not have 
been more than some sort of outhouse or outpost for the Osmanli garrison 

at Aqaba. Can we make anything of that -- Robbie, Can the Ben Zvi Institute 
give us an authoritative response to this question? 


6. I think we should give more consideration to the meaning we want to give 
to the word "recognized." As far as concerns Security Council resolution 

242 (1967), I have always assumed that it means something like "recognized 

by the States concerned," not "recognized by the Security Council" or anything 
like that. Similarly, when the word "recognized" appears in the Peace Treaty 
its primary meaning is "recognized by the parties to the Peace Treaty." 

lho else has to recognize it? This probably does not affect our general 
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case, but if we are shifting the emphasis more definitively to questions 
of treaty interpretation, we ought to give our interpretation of the word, 
or at least be prepared to do so. All said and done, the dispute is not 
how the frontier ought to have been, but what it was and is, and there is 
full agreement that the correct interpretation and application of the 1906 
Agreement supplies the answer. 


7. I have received no information whatsoever on what Nikko brought back 
from New York. He did tell me when he was there that he found no original 
map of the 1947 partition plan. This leads me to think that there was no 
such map in fact, in the sense that negotiations took place on it (unlike 
what occurred at Rhodes), and that the map attached to the official print 
of the resolution in GAOR is merely illustrative and has no practical relevance. 
This is borne out by the Palestine Commission's document A/AC.21/u.4 of 10 
“January 1948. Indeed, Part I, By paragraph 3, of resolution 181(II) actually 
yses the expression "the general lines of the recommendations of the General 
Assembly regarding frontiers." I particularly asked Nikko to try and track 
doun the pre-history of the Palestine Commission's document, how it was drafted, 
etc. I don't know what he did, but if I am right in my surmise, I think 
we should make the point. 


8, Nikko also told me that he found some correspondence between the Foreign 
Office and the United Nations, apparently at the request of General Burns, 
regarding the original text of the 1906 Agreement. Is there anything in 
that for us? 


9. Now that I have seen your draft CM, I think that we should use the El- 
Hephnaoui book now. It has an important imprimatur in the form of a foreword 
by the then Foreign Minister of Egypt, and its authenticity is established 

by the fact that the author was at the time an official of the Foreign Ministry. 
Its value is that it gives a "scientific" expression to the Egyptian concept 

of the state of war. It was published by a reputable Paris firm. You will 
notice that Wahid Rafaat Bey is quoted copiously, and I think he probably 
supervised the thesis. 


10. At time of writing I do not know if I am going to Cairo or not, but 

as time presses so much, I would, if necessary, be prepared to forego that 
doubtful pleasure even if it means losing Feinberg's honorary membership, 

if I am needed to help finish this OM. The University of Amsterdam has already 
agreed to a short absence for me to go to Cairo, and I have already warned 
them that another client may require my presence at about the same time. 

In the meantime, I shall be able to study the whole of your draft and anything 
more that comes along (I hope soon), and no doubt will have some further 
Points on which to exchange views with you. 


11, I also hope that the various gaps and queries you have left in your 
draft are being answered within the next few days. 


12. The formal submission of the CM needs considerable thought. In the 

first place it must give expression to our objection even though it is not 

and cannot have been a preliminary objection. Since it arises out of the 

EM, we should consider presenting it as a "plea in bar" (moyen dirrecevabilité) 
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as was done successfully in Nottebphm [1955] ICJ Reports 4 at 12. (This 
might require some minor adjustment of the way in which you have pleaded 
that part of the case in your draft, but probably nothing much.) Our CM is 
certainly the proper place for a formal submission of this character. Then, 
not as an alternative but as No. 2, we ought to amend the submission of our 
Memorial along the lines I once indicated in an earlier letter (in fact I 
‘thought this was going to be done in the corrigendum). The ambiguity of 
the expression "and/or" should be replaced, and to my earlier explanations 
T would add the couplet 


Had he foreseen the modern use of and/or 
It would have sickened Walter Savage Landor. 


13. Obviously, @ great deal of work remains to be done and time is short. 
Some of this work requires rummaging through our archives, but most of it, 
especially the Egyptian belligerency part, is documented adequately in the 
Official Records of the United Nations or in other authoritative sources. 

I think I have to make the following concrete suggestions, and I hope Robbie 
will have no difficulty in getting them implemented without undue delay: 


(a) The necessary adjustments to what you have already been uritten on 
Egyptian conduct from 1948 onwards, now a crucial section of our pleading, 
could easily be done under my direct supervision and in close contact 
with you. I therefore suggest that as soon as the necessary examinationof 
our archives is completed (if not before), Robbie inmediately either 
himself or through somebody competent proceed to The Hague (uhere there 
are adequate library facilities, including the Official Records, copying 
machines, etc.) and work out fully this part of the Counter-Memorial. 
That person, or the Embassy at The Hague, should be authorized to hire 
outside secretarial assistance (Manpower, for instance), to deal with 
the work product as it becomes available, in consultation with us both, 
and then b ring it to you so that we can all work on it, in London, 
Cambridge or Holland, wherever convenient. I might add, primarily 
for Robbie's benefit, that we wrote all the pleadings in the Aerial 
Incident of 27 July 1957 case that way. We had a small team, of not 
more than three persons, in Geneva and in The Hague uriting both sets 
of our pleadings as well as the draft of the oral pleading, consulting 
with our outside advisers as and uhen necessary as well as with the 
El Al people, so a "precedent" for working this way exists and should 
satisfy bureaucratic conservatism in the Ministry. Working in this 
way will also contribute to the necessary concentration and single- 
mindedness which th@person doing the work is going to need. I would 
like to see this person in The Hague by a week from today at the latest. 


(b) Ido not think it would be feasible, given the time pressures, to have 
the final version of our CM clean-typed in Jerusalem, and I mist say 


that I hope the complicated paragraph numbering of our Memorial will 
be simplified. I think we will have to have this work done by one 

of the Chancery Lane firms in London, and if necessary we should have 
someone there to supervise it. 
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(c) If Robbie cannot come abroad himself for the next two or three weeks, 
arrangements will have to be made for the material to be facsimiled 
to him as and when. 


14. I am now more than satisfied that a third round of writtenpleadings 
will be required, and I think we ought to start thinking about the kind of 
time we are going to need. I should have thought the same five months, for 
starters at least, 


15, I am sending a copy of this letter to Robbie, with the urgent suggestion 
that the Taba team sets to work immediately along the foregoing lines, after 
consulting with you. 


7 ue * * 

We will be in touch by phone, I expect to be moving into an apartment 
in the centre of Amsterdam on 1 September, and will immediately let you have 
my phone number (please also pass it on to Jon). 


Don't overlook that Rosh ha Shana will seriously interfere with work here, 
anoher reason for having the typing done in London. 


Best wishes to all, 


From the Book of Sw unio 
Shaltat Feosenne 119 oxnaw 


yewsay, 27 August 1967 ase 
To: €14/Robbie 


1.  T received Elifs dreft yesterday afternoon but 
have not yet hed time to study it even superficially. 


2: I have made 8 check and can confirm in general 
lines uhat I wrote in my note yesterday about the 
Toft case, I have tracked down & 
paper about in by one S. Yahuca in 54 AJIL 398 (1960). 
T have not hed time to look at this yet. It should be 
examined. 


In general, if the Egyptian Prize ceses are to be used, a 
I think they should, the periodicization must be carefull; 
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Now why Tunisia, or rather Tunisian territory? For the 
action of the Israel Air Force was in fact never directed 
against Tunisia, or against its capital, or against its 
Government and President, or against its people. The 
sovereignty of Tunisia, the territorial integrity of Tunisia, 
the political independence of Tunisia, all of these were never 
in jeopardy - unless the Tunisian Authorities, like the 
Lebanese Authorities before them, had themselves placed them 
in jeopardy by the succour and sustinence which they accorded 
to the defeated and discredited, but still arrogant Palestine 


Liberation Organization in 1982. 


You have to cast your minds back to what happened in 
1982, and even before that, to what happened after the Six 
Days War, now over 18 years ago. By virtue of a long standing 
agreement engineered between Arafat and the former President 
of Egypt, Gamal Abdul Nasser, whose own rashness provoked the 
Six Days War, the Palestine Liberation Organization, which was 
reorganized under Arafat after its earlier debacle, was 
granted a foothold in Lebanon with virtually complete 
extra-territoriality and autonomy. Parenthetically 1 would 
recall that this quite extraordinary status, the impunity with 
which the Palestine Liberation Organization conducted its 
terrorist activities in Israel (for example, the murderous 
assault on a school in Maalot in 1974), the utter inability of 
the Government of Lebanon (unlike some other Arab Governments) 
to place any restriction on its freedom of action, all this 
and more led to the frequent defensive actions by the Israel 


Defence Force against the PLO bases and other targets in 
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Elis -- After I get the draft Counter-Memorial I think we would probably do well to . 


meet, either alone or at the most with Sabell, I Imagine a few hours. work would probably 
be sufficient. Personally I would prefer London, I don’t have yet my teaching 
schedule, but I have asked to have it all concentrated in mid-week. I could 

probably come acrogs easily on a Thursday, Even if we meat in Cambridge 

T would come via LOB as the journey is in the end easier, and chsaper! 

In fixing the date,®da'nt forget the holidays, R. ha Shana on 24/25 Sept, 

and Yom Kippur on 3 Oct. Sest wishes, 











Footnotes 


Quoted in a letter by Streedham Roy in The Economist, 
18 March 1972, p. 6. 


Sir Hersch Lauterpacht, College Papers (ed. E. Lauterpacht), 
vol. I, p. 445 (1970), Originally Issued as U.N, document 
A/CN./1/Rev. 1, U. N, Publication Sales No, 1948. V. 1 (10. 





Document A/CN.4/245, Yearbook of the International Law Commission 
1971-II, Part II, p.1. This had been preceded by a shorter and 
less satisfactory paper, A/CN.4/230, ibid., 1970-II, p.247. For 
the Commission's report in 1973, see ibid., 1973-II (A/9010/Rev.1, 
cCh.eW ) 226. 
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‘acts. I have already 
Coprespondence (I hope it was corrected). 
Twould therefore appreciate receiving it in Amsterdam as soon as possible, 
if'necessary in instalments, 


Eli tells me he has left a half finished draft CM. Please send me a copy 
of that as soon as possible, 


I understand somebody in Mishpat, possibly David, has written some sort of 
analysis of the Egyptian Memorial, I am Surprised it was not sent to me. 
Please send it now to Amsterdam, 


Metectag saree the enclosed, I shall be in Ansterdam until the end of Bepbahber 
Material can be sent me, unclassified, through Suffot. As soon as I have 

6 nate Sddress I will let you know, You can give my address to anyone who 
needs it 


Please also send me the corrigendum ve worked out for our Nenorial, Tem 
surprised that that too was not sent to me in Charlottesville, 


T would like to know something about the latest US effort at a settlement, 
what 1t was and why it was not accepted. The publicity it received on Kol 
Israel La Gola was out of all proportion. 


Zam uriting to you as I do not know who is in charge of Taba nous All sorts 
Of Rumours have been reaching me, in Charlottesville and here, and out or 
enb of them you ere the only constant and "anchor." But you ean pace ‘on 
this indication of my dissatisfaction to uhoever is resporsible today. 


Incidentally, has anything come out of ‘the sdarch after the Ottomen Government's 
Yearbookss 


Regards, 





-16- 
evolution should be the deliberate product of careful and 
thorough study of all the elements, and that the decisions 
should be reached en toute connaissance de cause, That is the 
discipline of our science. That is what the law, all law, 


including international law, has to contribute to international 


co-operation. 
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0735/10/08/1987 
Telecall from Sabell (he said he had been trying to get me since 
Saturday but I said I had hardly been out of the house and it 
was now too late for me to do much). 
Oded in Embassy instructed to contact me regarding Ottoman Government 
Yearbooks. I also informed him about Wisconsin and Menahem Mansour 
Embassy can contact if necessary. 
Sabell doesn't know if books located by Bernard Lewis in London 
despite fact that Eli has already arrived in Israel. He is also 
searching in some third place. 


Salnameh. 





Turkish name 


0750/1-/08/87 Sh.R. 








Telephone calls 

1435/05/08/1987 
li Lauterpachts calls regarding my letter of 30 July and the 
Ottoman Government Yearbooks. I explained. Discussion. Suggested 
that Bernard Lewis should be asked to take matter in hand. 

1510/05/08/1987 
After checking with Princeton, informed E.L. that B.L. had lefty 
that morning for London and was staying at the Strand Palace 
Hotel. Suggested E.L. contact with view ascertain if materials 
available in London. Explained who B.L. is and that he is Kosher. 
E.L. has in the meantime spoken with Sabell who will be contacting 
me presently with a view to getting someone in the washington 


Embassy to take the matter up. 


0930/07/08/1987 
Sabell calls and 1 explained the position. He will arrange for 
Oded in the Embassy to contact me. 
[In the meantime, enquiries in UVA have elicited that 
even f the material is in the Library of Congress, they 
will not lend it out. Apparently it is available in the 


University of Wisconsin. 
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To: Neal 


Date: 4 August 1987. 


qs Please have the packets of Taba documents sent away as 
follows: 
Mr. R. Simmonds (for Prof. Rosenne) 
Permanent Mission of Israel 
800 Second Avenue 
New York, New York 10017 
Simmonds phone (direct line) is (212) 351-5301. 
2. I shall be at home only from 16 to 30 August. 
3. My working address at Amsterdam will be: 
Universiteit van Amsterdam 
Seminarium voor Volkenrecht en Internationale Betrekkingen 
BG Gebouw 1, 
Grimburgwal 10 
P.0.Box 19120, 1000 GC Amsterdam 
The Netherlands. 
The telephone there is Amsterdam 525 2632. Country and City 


Codes 3120. 


I do not have a residence address yet, but if necessary I could 


be contacted through Professor H. Lammers, whose private phone 


is Bentveld 24 64 27 (Country and City Codes 3123). 


4. under present planning, I will return to New York on approximate- 


25 December, and come to CVharlottesville on Monday, 4 January 


1988. 


pe 
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MEMORANDUM 


To: Eli Lauterpacht 
Jon Kimche 


Prom: Shabtai Rosenne Ah * 
Date: duly 30, 1987 oe 
A couple of weeks ago I received a call from Jon asking me 


to look over his letter to you of 5 July. I called Jerusalem and 
received the papers a few days ago. Herewith my comments. 


1. Nikko was repeatedly in touch with me while he was in NYC. 
I understand that he picked up several hundreds of pages of 
documents, but how relevant they are I really do not know. One, 
I understand, throws doubt on Answer 1 to Question 1 in our 
Annexes 90 and 91, I cannot judge from here how relevant this 
might be, but if relevant, it might have a bearing on Jon's 
approach. 


In this connection, with the help of the Librarian here we 
have located in the Library of Congress the Ottoman Government's 
Yearbooks for 1906 and 1907, as well as corresponding Yearbooks 
of the Ottoman Foreign Ministry (Sublime Porte). I am trying to 
borrow them out of the Library of Congress to xerox them, but if 

@ THY do not come in time, the Embassy in Washington will have to 
take this up. We may find some interesting documents in those 
Yearbooks and they too might have a bearing on Jon's letter. 


With the necessary caveat following from the foregoing, 
herewith my observations. 


2. I have always been troubled by the fact that we have 
indicated two possible locations for BP91(I), and if one can be 
removed from the case, I think the whole position would become 
considerably clearer, and our case put on a sounder basis. I 
refer to Nos. 6.29 and 8.51 in my paper No. 7 of 9 June (in 8.51 
the x-ref. is incorrectly given as 5.29). 


Therefore, if it is possible to remove one of our 
alternatives -- and a way to do it would be as Jon suggests -- 
that would be most desirable. I also agree with him that it is 
necessary to find an elegant way to rectify the relevant errors 
in our Memorial. 


3. The condition for this, however, is that Adler and his 
people back this up to the hil’ 
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4. With reference to (1) (C) of Jon's paper, see my note 8.75 in 
my Memo to Eli and Robbie 14 May last. Would our presentation in 
the Memorial cause any embarrassment if we now adopt Jon's 
approach? 


5. Re-reading all the material, I ask myself if there was a 
place called Taba in 1906 (as opposed to Wadi Taba), or merely an 
Ottoman military outpost given that name, for convenience, based 
on the Wadi? If not, when did it come into existence, and for 
what purpose? 


6. I shall be arriving home in the late afternoon of 16 August. 
I understand from Esther that the football-match type of meeting 
scheduled for 16 and 17 August will not now take place, at least 
in that format. Please leave word with Esther (52 64 01) where 
you are staying and I shall be contacting you (or call me on the 
evening of the 16th). I shall be going to Amsterdam for four 
months as from 30 August so my time in Israel will be short and 
overcharged, but I would probably be available for consultation 
in London (or Cambridge) from the latter half of September 
onwards. I am still wondering if we are going to need an 
extension of time for our Counter-Memorial? I think that if this 
is simply for printing it after it is written, that would not be 
unreasonable. I understand from Nikko that since not all the 
other side's documents taken from the UN Archives were adequately 
identified with appropriate call-marks, he had to waste some time 
tracking them down. 


7. Eli: Esther tells me that a new volume of ILR and some 
other books, I understand the Lauterpacht Lectures, have been 
received at home. Many thanks. I had already purchased some of 
the Lectures, so if I find duplicates, I would give them to the 
MFA's Library (unless you have any objection). 











JON KIMCHE P.O. BOX 25, WESTHUMBLE, 
DORKING, SURREY. RH5 6LB 
Telephone: DORKING (0306) 882511 


5 duly 1987 


Mr R. Sabel, 
Legal Adviser, 
Foreign Ministry, 
Jerusalem. 


Dear Robbie, 


I am now sending you a more considered version of what I call 
my Draft Introduction to the Counter-Memorial together with a 
copy of the letter I sent with it to Eli, 


I an also sending you my suggested edited version of Nap 4 
togetherx with to photographs showing the implications of 
Map 4 as it stands, 


I fee] that in the light of that map it would be emtaraseing 
even to pretend that we clain Bir Taba as an alternative position, 


T have therefore deleted it from the map ani suggested the 1906 
Position for which we should go all out. 


7 have sent a copy of the Memo and of the Map and the Photographs 
to Abrasha and Yossi Ben-Aharon since they had asked me about the 
future prospects after our conference last month. 


I lookn forward to hearing from you, 
sancerely yours, 





Jon Kimche, Camilla Lacey Lodge, Camilla Drive, Westhumble, 
Dorking, Surrey RH5 6BU. Tel: Dorking (0306) 882511 








5 July, 1987 


Prof. E. Lauterpacht, Qc 
7 Herschel Road 
Cambridge 


Dear Eli, 


I said to you at the end of the meeting in Jerusalem 
that I would like to prepare a draft for the introduction to 
the Counter-Memorial based on Wade's co-ordinates. You had 
no objection. I have now done so in the attached paper. 


I felt we had to regain the political initiative if 
it were to convince the Egyptians that they would be better 
off now if they negotiated a settlement. By this I mean a 
settlement which would give the Egyptians the feeling that 
they had regained Taba but which, in effect would, as near 
as maybe, preserve the status quo. 








However, to achieve this we must throw the Egyptians 
off balance with our Counter-Memorial. The initial state- 
ment of our far-reaching agreement with the main thrust of 
their Memorial would do this. I have developed this theme 
in my draft. The consequential argument based on 
co-ordinates would complete the process. They not only 
define the exact position where the boundary began at Taba 
but in doing so we rule out any alternative terminal for 
the boundary, 


If we stick firmly to Wade's co-ordinates (Table 1 
on page 6 of my draft shows how consistent these were) the 
Egyptians are left with no documentary evidence for their 
pillar 91, I would urge therefore in the strongest possible 
way to go all out on this and to let them produce contrary 
evidence consistent with the 1906 demarcation - which they 
will not be able to do - as can be seen from the revised 
map No. 4 which I attach. 


It will also enable us to revise and refine the 
embarrassing errors in Israel's Maps 3 and 4 attached to 
Israel's Memorial. These two maps are based - not on the 
1906 co-ordinates - but on those of the British and 
Egyptian revisionist maps published since 1915; worse 
than "Newcombe", 





They place the B1 position, which the Israel 
Memorial claims to be the boundary terminal, virtually on 
top of the Hotel and A1 is even further East, almost at 
the location for the Parker pillar. 


At the other end, Bir Taba is wrongly located on 
the Israel side of the boundary fence. How can we claim 
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(2) 


it as the alternative Israeli boundary position when we 
do not seem to know where it is? 


Finally, Ras Taba, which according to the 1906 
Agreement and the Israel Memorial is the boundary terminal 
position, is wrongly and embarrassingly positioned on the 
coast opposite the Hotel, the location that is in fact, 
Ras el Masry. 


I have edited Map No. 4 so as to base it on the 
1906 co-ordinates, not Newcombe's. In this process, I 
have managed to correct its errors and lose the A1 and 
B1 by the Hotel. 


I have corrected Map No. 4, as enclosed. It is 
for the Israel Survey to do likewise with Map No. 3. 


How can we argue against the Newcombe maps if we use them, 
in effect, for our own presentation? 


Ik Ge ma tim por hanes amd jon Locos 
& bet Sen drarihe decrees lowe) 
hh thy, 


Ve my ot week, 


ipP——~ 








Suggested revised draft for introduction to Counter-Memorial 





by Jon Kimche 
24 June 1987 


(1) 


This is the Counter-Memorial of Israel in response to 


the Memorial presented by Egypt. 


It is gratifying to be able to advise the Tribunal that 


Israel finds itself in full agreement with the basic 


considerations presented in the Memorial of Egypt. 


There would thus appear to be a concensus of our 


opinions over such major issues as :- 


(a) 


(B) 


(c) 


(p) 


(e) 


the centrality of the Turkish-Egyptian boundary 
agreement of 1906; 


the location of Taba as sovereign Egyptian 
territor: 





the boundary as demarcated - and recorded - in 

the official Report No 4 of the Survey of Egypt, 
published by the Ministry of Finance in Cairo in 
July 1907. (Egypt Annex 24 and Israel Annex 4); 


the beginning of the administrative boundary 
line according to Article I of the agreement of 
1906 (as shown on the map annexed to the 
agreement) "at the point of Ras Taba" or, as 
more precisely defined in the definitive 





Manuscript version of Art. I, "at the point on 
the seashore of the Gulf of Akaba where the 
prolongation of Ras Taba meets the sea". (See 
Egypt Annex 22 and Israel Annex 50). This point 


is depicted on the map annexed to the agreement 


as Q)1 (Egypt Map No 2 and Israel Map No 6). 


the confirmation, in response to a request by 
the Government of Egypt dated 4 February 1926, 


by the British High Commissioner in Cairo and 
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(2) 


(3) 


(A) 


(5) 


(6) 


the Foreign Office in London that the then exist- 
ing boundary between Egypt and Mandated Palestine 
"shall not be affected by the delimitations of 
the Palestinian frontiers" and that "the frontier 
as defined in the year 1906 will be in no way 


affected." (Israel Annex 65 & 69, Egypt Annex 
8 & 13). 


This wide-ranging concensus on the basic issue of the 
dispute now enables Israel to go one step further and 
translate these definitions of the boundary terminal 
position on the map into an actual, identifiable 
location on the ground - as required by the compromis. 


The precise and agreed definition of the boundary 
terminal at B1/ A\1 on the western shore of the Gulf 
was expressed at that time in co-ordinates of 

longitude and latitude and recorded on page 49 of the 


Demarcation Report. (Egypt Annex 24; Israel Annex '). 


Thus we find that at least seven contemporary official 
maps - including the demarcation map signed by the 
Turkish and Egyptian boundary commissioners in 1906 

and the Statistical Yearbook of the Government of Egypt 
for 1909 ~ show the identical co-ordinates of longitude 
and latitude given in the official Demarcation Report 
published in Cairo in July 1907 for the position of the 
boundary at "Ras Taba 


Gulf. (See Appendix 1). 





on the western shore of the 


Israel has chosen this boundary station at the centre of 
this dispute - the terminal position on the shore of the 
Gulf of Akaba at Taba - as the place best ted for the 
conversion of the co-ordinates of longitude and latitude 





shown on the map into an identifiable location on the 


ground. (The method by which this conversion is 
calculated is shown in Appendix 2). 


As a result of the concordance of views of the two 


parties noted above, Israel can now refine its claim 


Jon Kimche Page (3) 


(7) 


(8) 


(9) 


(10) 


on the basis of the agreed co-ordinates to the single 
position Bi on the ground, 347 metres from Ras el 
Masry or 200 metres from Bir Taba as shown on Maps 
No. 1 and 2 in Appendix 3. (These revised and 
refined maps cancel Maps 3 and 4 attached to the 
Israel Memorial). 


In view of the precision now possible as a result of 
the concensus achieved, Israel unequivocally concedes 
that Taba is sovereign Egyptian territory. (For the 
location and co-ordinates of Taba see Map No. 4A in 


Appendix 3). 


Israel for its part is prepared to deploy to the 
position of Ras el Masry and agrees to the boundary 
terminal "at the point where the prolongation of 

Ras Taba" (see Appendix 4) meets the sea as directed 
by the Joint Turkish-Egyptian Demarcation Commission 
in 1906 and confirmed by the Government of Egypt in 
1909. 


Israel accordingly will demonstrate in this Counter 
Memorial, with the aid of the agreed and undisputed 
co-ordinates, which have now become relevant, the 
precise course of the boundary of 1906 on the ground 
at the disputed position on the shore of the Gulf of 
Akaba. 


In doing so Israel believes that it will provide for 
a stable and lasting boundary in accordance with the 
Agreement of 1906 and, at the same time, will meet 
the Egyptian claim that Taba, in the recognized and 
identified position, shall be sovereign Egyptian 


territory. (See Appendix 3 Map No. 4A) 
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APPENDICES 


No. 1 The Boundary Co-ordinates - Wade and Newcombe 


Table 1: Co-ordinates of the Taba Boundary 
1906 - 1915 


Table 2: Changed co-ordinates on the British 
~~ and Egyptian maps since 1915 


No. 2 The calculation used to identify the actual 
location of the boundary terminal on the 
ground at Ras Taba 


No. 3 The revised and refined Map No. 3 in the 
light of the above, now identified as Map 
No. 3A showing the location, according to 
the 1906 co-ordinates of "Taba", Bir Taba 
and Ras Taba. (The revision and correction 
of Map No. 3 can be done by the Israel Survey 
on the basis of Map yr. 





No. 4 The Manuscript Treaty text showing the 
Boundary terminal at the point where the 
prolongation of Ras Taba meets the sea 
with map attached 





No. 5 The text of the Statistical Yearbook, 1909 
reference to the Boundary and of the 
description of the Boundary terminal at 
Ras Taba in al-Mussawar of March 1982 





No. 6 Notes on Egypt Maps 3-4 and 10-2 showing 
ai/A/and its implications, including 
conclusive evidence of the "deviation" 
of the boundary from that agreed in 1906, 
and of the precise location of "Taba" 


No. 7 etc. Subjects E.L. considers essential, 
including those arising from the Egyptian 
Memorial and discussed at our Jerusalem 
Conference on 14/15 June 1987 
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APPENDIX 1: THE BOUNDARY CO-ORDINATES - WADE AND NEWCOMBE 





There are two significant features relating to the co- 
ordinates of longitude and latitude presented in the 
"Wade Report" which formed the basis for the agreed 
boundary in 1906. 


The maps of the boundary and the co-ordinates which 
identified it were part of the mainstream of map-making 
by the foremost map-making professional and official 


practicians at that time. 


The precision of their work is reflected over the entire 
length of the boundary from Ras Taba on the shore of the 
Gulf to Rafah on the Mediterranean. But the outstanding 
feature is the total identity of evidence as to the 
beginning of the boundary on the shore of the Gulf of 
Akaba. 


Seven official maps - British, Egyptian and Turkish - 
and two official publications display this total 
agreement as to the location of the boundary which 
enables us to plot the position on the ground, as 


explained in Appendix 2. 


We need to emphasise one further feature of this 
boundary as established in 1906. There was no identif- 
iable position on the ground described as "Taba" at the 
time. However, by way of mutual convenience, "Taba" 
became a code-word for the position of the boundary on 


the shore of the Gulf. It had no other function. 





Table 1 attached sets out the co-ordinates as 
established in 1906 by the Survey of Egypt and 
accepted as the basis for the boundary. 
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APPENDI. 


CO-ORDINATES OF THE TABA BOUNDARY 





Cromer's basic Map 
1:100 000 July 1906 


1:500 000 - 
Map Annexed to the 
Agreement October 1906 


Wade Demarcation 
Report: Survey of 
Egypt. July 1907 


Wade Demarcation 
Map: 1:500 000 
July 1907 


Survey of Egypt: 
1:750,000 
1909 


Egypt: Ministry of 
Finance 1909: 
Statistical Yearbook 


Survey of Egypt 
1911 Map 3-4 in 
Egypt Album 1:100 T. 


British War Office 
1913. 1:750 000 
GsGs 


Turkish-German 
General Staff 1915 
Map of Turco 

Egyptian Boundary 








Longitude 


34°55*05" 


34°55*06" 


34°55"05" 


34°55105" 


34°55805" 


34°55105" 


34°55'05" 


34°55'05" 


34°55106" 


1906 - 1915 
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Latitude 


29°29'12.4" 


29°29'12" 


29°29'12.4" 


29°29r12" 


29°29'12" 


29°2912" 


29°29'12" 


29°29'12" 


29°2912" 
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NOTE CONCERNING TABLE 2 





3. 


Until 1915, all maps of the Akaba-Taba region and of 
the boundary agreed in 1906 were based on the co- 
ordinates established in 1906 following the Turco- 
Egyptian Survey of the Boundary zone and recorded 

by the Survey of Egypt in Report No. 4 published in 
Cairo in 1907 by the Ministry of Finance. (See 
Table 1) 


In 1915 the British War Office produced a new map 
following the withdrawal of the British and Egyptians 
from the Sinai Peninsula, after the Turks had 
occupied the Peninsula. A note attached to the 

"Wadi Jerafy" sheet says that "The S.E. portion of 
this sheet has not been surveyed", that is the 
portion that covers the Akaba-Taba region. 


Thus the changes made by the British to the boundary 
which had been agreed in 1906 were entirely arbitrary 
without supporting evidence. In fact, the boundary 
and the whole topography of the 1915 map deviated 
fundamentally from that agreed and established in 1906. 
This is shown by the following table of co-ordinates 
of the "Newcombe" maps which do not conform with those 
of 1906, as will be seen from Table 2, 


Without survey, and without explanation, the 1915 map 
has moved the position of the 35° and related 
Meridians in the Akaba-Taba region (but not elsewhere) 
on the 1915 map by 1.6 Km. to the East. The boundary 
at Taba - but not elsewhere - was moved a similar 
distance to the East thus deviating from, and 
distorting, the boundary agreed in the 1906 Agreement 
the basic cause of the present dispute. 


It will be noted that until 1915, the boundary 
terminal and the location of Taba had identical 


co-ordinates and thus an identical location. The 
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Note concerning Table 2 (continued) 


deviation became evident only with the unsurveyed 


British War Office map in 1915. 


This wartime map, unsupported by recognized evidence 





and arbitrarily drawn has become the sole source of 
all published Egyptian maps of the Akaba-Taba 
region. Not only is the boundary in a position not 
consistent with the agreement of 1906 but it is also 
at total variance with the detailed Demarcation 
Report, and with the co-ordinates of longitude and 
e latitude it had established. 





2. 
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APPENDIX 1 - TABLE 2 





THE "NEWCOMBE" MAPS: 
CO-ORDINATES FOR THE BOUNDARY AND FOR TABA 








Longitude Eongitude 
Taba Boundary Taba 


The Newcombe 

"Mother" Map: 

Sinai Peninsula 

Wadi Jerafi 

1:125 000 

Geographical 

Section General 

Staff No. 2230 

War Office Survey | 

of Egypt 1915 34°54102" = 549535120" 


Survey of Egypt: 

Northern Sinai 

Wadi Watir No. 

18 (1954) 

1:100 000 34954905" = 54955152" 
(Bir Taba) 


Survey of Egypt, 

Northern Sinai 

Ras el Naqb, 

No. 18 (1938) 

& 1941 6; 

1:100 000 3495410326" 34531352" 


Page (9) 
Latitude Latitude 
Taba Boundary ‘Taba 
29°29'50" —_29°29126" 
29°29'30" = -29°29125,3" 
(Bir Taba) 


29°29'34.5" —-29°29' 25" 


The maps of the Survey of Egypt in all 


scales and variations, Egyptian and 
foreign, have repeated to this day the 
deviation of the boundary and the 

arbitrary revision of the co-ordinates 
at Taba without authority and without 


explanation, as shown above. 
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2. 


3. 


APPENDIX 2 : Calculation showing the actual location 


of the boundary terminal at Point B1 on the western 


shore of the Gulf of Akaba - 347 metres from 
point "X" on the attached map. 


‘The map attached to the Agreement of 1 October 1906 
and to Wade's Demarcation Report identifies post 
41 as the beginning of the boundary on the shore 
of the Gulf. In the Demarcation Report of 1907, 
Wade identifies this position of the boundary as 
Point "B1" with the following co-ordinates : 


Longitude 34°55°05"N 


Latitude 29°29'12.4"E 


Measurement of Post A\ 1 on the map attached to 
the Agreement confirms it as identical with 
Wade's B1 in his definitive Table of values on 
page 49, These measurements were transferred 
to the map of the boundary and signed by the 
Turkish and Egyptian Commissioners. 


Having thus established that B1 marks the beginning 
of the boundary with precise co-ordinates, we had 
to find a suitable map which could provide us with 
the necessary reference point from which we could 


measure the location B1 on the ground. 


I have chosen the 1:100 000 map attached to the 


7 


cu bige 4ELD 


Compromis which is something of a hybrid produced from 
Newcombe and an American Army map. It clearly shows 





reference point "X" where the coast turns west at 


Ras el Masry. 


Measuring this position on the basis of adjustment to 
bring the Compromis map into conformity with the 1906 
map attached to the Agreement and to the Demarcation 
Report, we get a Longitude of 34°55'18" for position 
"Xx" at Ras el Masry. Thus the difference between this 
easily identified position "X" on the coast (illust- 
rated on the attached map where it turns sharp west by 
the Granite Knob) and Wade's B1 terminal point of the 
Boundary is 13 seconds or 13 x 26.66 metres. This 
places the B1 boundary terminal 347 metres west of 
point "X" at Ras el Masry. Point A1 is 150 metres North- 
East of B1 at the Granite Knob. 


With the help of Colonel Margalit of the IDF Taba 
Liaison Unit, I measured the distance - 347 metres - 
from Point "X" where the coast turns West. This 
brought us to Position Bi 150 metres South-West of the 
western tip of the Granite Knob as shown on the map 
attached. 





Note regarding the Map annexed to Agreement 


Although virtually identical with Wade's Demarcation Map 
there are some slight variations. Thus, there is a 
difference in the longitude at point 1 (Ras Taba) of 
one second, i.e. 26.6 metres. Wade had more time to 
refine his Demarcation map - an additional six months - 
and could do so in Cairo, while the map annexed to the 
Agreement was prepared in haste at Rafah for completion 


in time for signature on 1 October 1906. 
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APPENDIX 3 


See attached maps 
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APPENDIX 4 


The Manuscript version of Article 1 of the 
Agreement of 1906 was sent by Findlay, the 

Cherge in Cairo to the Foreign Secretary in 
London on 7 October, 1906 as the text "as 
signed" which he had just received from the 
Egyptian Commissioner on the Boundary Commission, 
Capt. Owen. The final and definitive version of 
Article 1 of the Agreement now read as follows, 
amending the earlier version sent from Cairo on 


30 September 1906, before the actual signatur: 





"The Administrative boundary line shall 
take the following course:- 

"It begins at the point on the seashore 
of the Gulf of Akaba where the prolong- 


ation of Ras Taba meets the sea....." 





This replaced the earlier formulation of the 


boundary beginning at the point of Ras Taba. 


The meaning of the definitive version is clear 
when one looks at the aerial photograph of the 
Taba boundary which was attached to the Compromis 
especially when viewing it from north to south. 


A copy of this photograph is attached and shows 





clearly the course of this "prolongation 
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APPENDIX 5 


The reference to the Boundary Terminal at Taba in the 
official Egyptian Sta 





ae 





al Yearbook for 1909 
published by the Ministry of Finance, Cairo reads as 
follows: - 


"The boundary follows the line laid down in 
1907 to the head of the Gulf of Aqaba at 
Taba (lat.29°29'12"N and long. 34°55'05" 
granite knob on the shore)". 





The following references to the boundary terminal were 
published in Cairo on the eve of the Israeli with- 
drawal in February and March 1982:- 


The text of a Foreign Ministry brief prepared for 

Dr. Osama al-Baz prior to his visit to Israel in 

March 1982 to finalise arrangements with Israel for 

the Israeli withdrawal from the Sinai Peninsula was 
published in al-M in the guise of a long 

article by Ahmed Abu Kaff on 26 March 1982, pages 22/24, 








The relevant reference to the boundary terminal at Taba 





read as follows:~ 


Delineating the political border between Egypt 
and Palestine based on the natural border began 


on 7 June 1906, Ra's Taba on the western coast 





of the Gulf of Agabah was chosen as the starting 
point (triangulation Point No. 1)." 


The Cairo press was similarly briefed as was reflected 





in the contemporary comments. Thus, on 22 February 1982, 
MENA, the official Egyptian Government news agency 
reported a statement by Deputy-Prime Minister and Foreign 
Minister Kamal Hassan Ali that "the international border 
demarcated in 1906 will form the firm and historic 
boundary between Egypt and Israel." 








Jon Kimche Page (15) 


APPENDIX 5 (CONTINUED): 


Al Ahram editorialised on 26 February that 
"Egypt's borders are well known, registered, 
historically established and specified with 

all the accuracy of hundreds of ancient and 
modern maps. Egypt bases its proof of the 
boundary in modern times on the 1906 Agreement." 
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APPENDIX 6 


The two maps mentioned are part of the Album attached 


to the Memorial of Egypt. 


a) 


(2) 


1911 - Survey Department of Cairo (Ref. N.S.266) 
No. 3 - 4 


This map is particularly interesting on two points. 
It records precisely Wade's demarcation co- 
ordinates, especially with regard to the triang- 
ulation point At, which it actually identifies 

as Ai, It then allows the precise distance given 
by Wade in co-ordinates between A1 and B1 on the 
actual shore. 


The second revealing feature of this map is that 
having identified the boundary terminal according 
to Wade, it illustrates the digression of the 
boundary from that position by some 500 metres. 

It provides the clearest evidence we have of the 
actual deviation from the boundary agreed in 1906. 


The second map, also included in the Egyptian 
Album as Nap 10 - 2 is a Palestine Government Map 
on a scale of 1:25,000, identified in the Album 


as "1945, Brit p_- El Aqaba, 1:25,000 


Sheet 2, Ras el Nasri" 

This map shows clearly the position of Taba, as 

the position of the Custom House close to Bir Taba. 
On the revised map 4A, I have moved the position 

of Taba very slightly in favour of Egypt. It could 
make the negotiating alternative more attractive. 
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0900/19/07/1987 
Telecall from Bar Yaakov (NYC) 
Reported on work he is doing in the UN Archives, especially as 
regards the Aqaba documents of 1956-1957 and the Bir Qattar business 
of 1949-1950. On the first I emphasized interest in knowing 
how the documents came into the hands of the UN and under what 
conditions, and I suggested he look to see if there is anything 
in the Hammarskjold files, and if there is a file of correspondence 
with M. Kidron, who maintained close personal relations with 
Hammarsk jold. 
With regard to maps, I told him that the head of the League of 
Nations archives in geneva had recently informed me that all 
the League of Nations maps regarding the ME had been transferred 
early to NYC. 
1 asked him to examine the documents of the Palestine Commission 
and UNSCOP, and to try and find out if there are any preparatory 
documents of or for Bunche prior to his going to Rhodes in 1949, 
He will decide if there is any point in our meeting, in Washington 
for Dinner on Tuesday. 








i 


To 











Operator £ 
Susan, 
‘CORRECTIONACENTERPRIGES (8Oa)-786/S700/ 87 Tocnno 
SCATS8-700-9790/6872 Oat mr 








Note for the file: 

On 17 July 1987, while T © 

on i July 1987, whil2 IT was in Washington D.C. on Law of the 
Sea Project business, Bar Yaakov telephoned to my office in Char lottes- 
ville and asked me to call back. 

I called the Bedford Hotel at about 0845/17/07.87, but there 
was not reply from Bar Yaakov's room. As I was scheduled to 
be in Durham, NC, on the 17th and 18th, I left a message requesting 
BY to call me on Sunday morning (19th). 

For the record: IT knew Bar Yaakov was earmarked for the visit 
to UN archives in NYC, but I have to date received no notice 
as to when. His arrival does not coincides with the dates which 
1 gave to Sabel as to when I would be free to deal with BY. 


2200/18/07/87 Sh.R. 


0900/12/07/1987 


Telecall from Jon Kimche 


He has rewritten a proposed introduction to our countermemorial 
which he has sent to Ora with a request to forward on to me for 


my comments as soon as possible. He is concerned at serious 


misunderstandings on the part of Ben Aharon and Tamir as to the 


significance of certain maps. 


Sh.R.12/07 
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MEMORANDUM 

To: E. Lauterpacht 
R. Sabell 

From: Shabtai Rosenne 

Date: July 7, 1987 

Re: Arbitration 


This is to advise the following: 


1. According to present plans, I shall be arriving home in the 
late afternoon of 16 August, and shall be leaving tor Amsterdam 
on 30 August. I shall be in Amsterdam until the end of December, 
but will probably not return home until towards the end of 
January as it looks as though I will have to return here early in 
1988 for afew weeks. Please let me know as soon as possible the 
dates of our scheduled meetings in August. 


2, Attention is drawn to the publication of the arbitration 
compromis in 26 ILM 1 (1987), However, the title of the case is 
incorrectly given as Agreement to arbitration the boundary 
dispute concerning the Taba beachfront. 


I do not know where the editors of ILM got that title from, 
but I think that they should be asked to correct it. Since the 
case has not been given any title by the parties or by the 
Tribunal, should this not be reflected in the publication in ILM? 
I also think a footnote correction should be made in the Counter- 
memorial (see note on Title in my Paper No. 7 of 9 June, 1987). 
On page 13 appears the Egyptian registration of the 1982 
arrangement. 


3. Recently in Geneva I saw in a bookshop two new maps of Israel 
by the Swiss map publisher Halweg, and Frey & Kumberly. Neither 
indicate the "parent" map. However, both show Taba on our side 
of the line. I suggest a further examination of those maps. 


4. I learnt that Professor Sultan's wife died recently. I 
passed him by in the street in Geneva and he looked in a terrible 
state (I did not speak with him as he was on the other side of 
the street). Ruth Lapidoth did not know of this, which shows how 
the President of the Tribunal is conducting its affairs! 








0730/05/07/1987 (NYC) 

In reply to telecall from Ora regarding forthcoming visit 
to NYC of Nikko, I explained that as 1 was leaving NYC in 
a few hours I could do little in the way of making introductions 
for him. I suggested arranging through Bein that he sees 
first the head of the UN Historical SArchives (the same persons 
who handled the war crimes files). If that should prove to 
be insufficient, he should get in touch with me and I would 
see about introducing him to Urquhart re the Bunche files. 
I drew attention to the map on the 1956 Background Paper,a 
nd also to the two new maps of Halweg and of the other Swiss 
company, both of 1987, showing Taba on the Israel side of 


the line. 


Sh.R- 05/07/87 


London, 29 June 1987 


Lunch with E. Lauterpacht and Y. Dinstein. 





We re-examined Eli's proposal for an approach to the Tribunal regRDING 
BP91(E). There being general agreement on this approach we proceeded 
to a detailed reading and revision of the initial draft by E.L. 

The whole discussion lasted about 1% hrs. 

YD has not received eithe3r of the memorials or my notes on the 


Egyptian memorial. 
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Deas 


Request by Israel for a decision that the Egyptian claim 
in respect of BP91E is inadmissible and should be disgissed 


forthwith 


1. This is a request by Israel for a determination 
by the Tribunal that the Egyptian claim in respect of BP91, 

as presented in the Egyptian Memorial, seeks from the Tribunal 
a decision which is outside its powers and therefore amounts 
to a withdrawal of the Egyptian claim to a location for BP91 
at position BP91E. Accordingly, in respect —-memmitme, of 
BP91 the Egyptian claim to BP91E should therefore be diswmssed 
forthwith and the Israeli claim to BP91 at either of the 
locations indicated in Appendix A to the Annex of the 
Compromis should be upheld. There would thus be lestvcon- 
sideration of the Tribunal in accordance with the Compromis 
only the issues relating to the remaining thirteen Boundary 


Pillars. 


2. The basis of the present application is two 
provisions of the Compromis: 

the first is the provision in paragraph 1 of the Annex, 
which is an integral part of the Compromis that records that 
each part}“Mnaicatalon the ground its position concerning 
the location of each of the disputed pillars; 

the second is the provision in paragraph 5 of the Annex 
which absolutely prohibits the Tribunal from finding the loca~ 
tion of a pillar at a location other than one identified by 
one or the other party and from addressing the location of 


pillars other than those specified by the Parties in 





paragraph 1 of the Annex: 


“The Tribunal is not authorized to establish 
a location of a boundary pillar other than a 
location advanced by Israel or Egypt and recorded 
in Appendix A. The Tribunal also is not authorized 
to address the location of boundary pillars other 
than those specified in paragraph 1." 


3. Paragraph 2 of the Annex records that 





; Israel has indicated two alternative locations, 
at the granite knob and at Bir Taba, whereas Egypt 
has indicated its location at the point where it 
maintains the remnants of the boundary pillar are 
to be found." 
The precise location of BP91 indicated by Egypt (BP91E 
is recorded on the relevant location cards in Appendix A 
to the Annex. (A copy of the location card for BP91E is 
Annex 1 hereto.) In addition, Egypt has set out in a figure 
on the page immediately following p. 302 of its Memorial the 
precise location of BP91E measured in metres from BP90 as 
well as from the two locations for BP91 indicated by Israel 


(Annex 2 hereto). 


4. According to the terms of the Compromis, 
therefore, which neither the Tribunal nor Egypt may alter 
Egypt is bound to express its case in support of the location 
of BP91 as being at BP91E and nowhere else. And if Egypt dese 
axpriess/ite claim in terms of any other location for BP91 the 
Tribunal is "not authorized" to establish or address such a 


location, 


5. In fact Egypt has argued in its Memorial a 


location of BP91 at a place other than BP91E. In so doing 





Egypt has asked the Tribunal to do something which the 
Tribunal is not empowered to do and has thereby necessarily 


abandoned its claim that BP91 is located at BP91E 


6. The manner in which Egypt expresses its claim 
in its Memorial is to be sought, first, in the text of its 
Submissions (at p. 430 of its Memorial) which are here 
quoted in full: 


"In view of the facts, historical evidence, 
documents and the statement of law referred to 
in this Memorial; and 


Considering that under the Compromis the 
Parties have requested the Tribunal to decide 
the location of certain boundary pillars of the 
recognized international boundary between Egypt 
and the former mandated territory of Palestine, 
namely, Pillars 7, 14, 15, 17, 27, 46, 51, 52, 
56, 85, 86, 87, 88 and 91; and 


Considering further that each Party has 
recorded in its description cards in Appendix A 
to the Compromis its position concerning the 
location of each boundary pillar listed above; 


May it please the Tribunal, rejecting all 
claims and submissions to the contrary, to 
adjudge and declare that the location of each 
such boundary pillar as set forth in the Egyptian 
description cards in Appendix A to the Compromis, 
as further described and identified in Part VI(D) 
of this Memorial, is the exact location of such 
boundary pillar on the recognized international 
frontier between Egypt and the former mandated 
territory of Palestine." 


7. Three points may be noted in passing: 


(4) Egypt relies upon "the facts, historical 


evidence, documents" referred to in its Memorial; 


(ii) Egypt recalls that each Party has recorded in its 





description cards its position concerning the location of 


each boundary pillar; and 


(444) Egypt requests the Tribunal to decide that the 
location of each such pillar as set forth in the Egyptian 
description card is the exact location of such boundary 


pillar on the recognized international frontier. 


8. Prima facie, therefore, Egypt appears to be 
making a submission in terms of the location of the pillars 
set forth in the Egyptian description cards. However, the 
prima facie position is not the real position. The same 
paragraph of the Egyptian Submissions refers back to the 
location of the pillars “as further described and identified 


and identified in Part VI(D) of this Memorial". 


9. Part VI of the Egyptian Memorial, which begins 
at p. 250 of Volume II, is entitled "The Basic Facts relating 
to the Location of the Boundary Pillars". Section D, which 
begins at p. 276, is entitled "The Views of the Parties 
Concerning Location of the 14 Boundary Pillars". Boundary 
Pillar 91 is dealt with in the eleventh sub-section, Seem ok 
pp. 302-320. 


10. The presentation of the Egyptian evidence in 
support of its contentions begins at paragraph 6.98 on p. 305. 
After referring briefly to Rushdda's book, the Wade Report 
and the Owen Report, the Egyptian Memorial begins at para- 


graph 6.99 (p. 306) an exposition, which extends to p. 313, 


of what it describes as “other important evidence" as to 
the location of Boundary Pillar 91. This evidence consists 
of photographs, said to have been taken by Captain A. C. 
Parker on the occasion of the first erection of BP91. The 
conclusion which Egypt draws from these photos in favour of 
its identification of the location of BP91E (as opposed to 
its argument against the Israeli locations of BP91) is to be 
found in paragraph 6.109 (at p. 312): 

“Accordingly, the correct location of Boundary 

Pillar 91 must be at or in the immediate vicinity 

of the location indicated by Egypt. (Emphasis 

supplied.) 

11. This sentence is immediately followed by an 

explanation of the qualification "or in the immediate 
vicinity", as follows: 


"Th{is] qualification ... is necessary because 
a cliff of the type shown in the photographs 


is no longer visible at the precise location 
indfeated by Beppe x (Emphasis supplied 

12. There then follows some conjecture as to why 
"the cliff of the type shown" is “no longer visible" at 
BP91E. In fact, the explanation is simple and need not be 
a matter of conjecture or insinuation. The pillar in the 
Parker photo never was “at the precise location indicated 
by Egypt" but was at a location some 250 metres to the 
southwest of BP91E and at an altitude not of 91 metres but 
of metres. The site disappeared in when Israel 
widened the road leading from Eilat to Taba and the supporting 


xock base was removed. There was nothing secret or sinister 


about the operation. It was done openly in order to improve 


access to the Taba area. 


13. Now it is not the object of Israel to discuss 
here the relationship of the pillar in the Parker photograph 
to the boundary delimited and demarcated under the 1906 Agree- 
ment. That will be a matter for the Counter-Memorial of Israel 
if, notwithstanding the present application, it remains neces- 
sary to devote any part of that pleading to this subject. In 
that event Israel will be in a position Swiy to rebut the 


conclusions which Egypt seeks to draw from these photographs. 


14. On the other hand, what does matter now - and, 
indeed, forms the subject matter of the present application - 
is that Egypt has shifted the location which it attributes to 
BP91 from the location which it identified as BP91E with total 
and unwavering precision in its arguments in the Joint Commis- 
sion in the period 1979-1982 and then again, without reservation 
or qualification, in its description card included in the 
Annex to the Compromis,as well as in the earlier paragraphs 

of its Memorial. In asking the Tribunal to give effect to 
this shift Egypt is asking the Tribunal to do something which 
the Tribunal has no authority to do, or even to consider, 
because it involves a departure from the express words of 


the Compromis. 


15. ‘There is no room for any formal pretence by 


Egypt that the introduction of the Parker photographs is 


consistent with its claim to BP91E. BP91E and the Parker 
site are quite separate and distinct. The Tribunal will 

find in Annex 3 hereto a map on which is marked the site to 
be seen in the Parker photographs in relation to the location 
of BP91E. It can be seen that the distance between them is 
significant and there can be no possible confusion between 


them or assimilation of one to the other. 


16, Of the few items of evidence to which Egypt 
points in support of its case for BP91E, it is to the Parker 
photographs that Egypt devotes the most space and upon which 
it relies most heavily. Indeed, of all the evidence that 
Egypt invokes, this is the only evidence that appears to 
relate fairly closely to a specific point. The other evidence 
(referred to in paragraphs 6.98 and 6.110-6.116 as well as the 
section on Maps of the Egyptian Memorial) is highly debatable 
and by itself in no way convincing - as can be seen by 
comparing it with, in particular, Chapter 8 of the Israeli 
Memorial. It is, therefore, a reasonable inference that the 
Parker point is the point which Egypt is inviting the Tribunal 
to find as the location of BP91, not the original point iden- 
tified as BP91E. Alternatively, if Egypt is referring to 
the Parker photographs in support of the exact location of 
BP91E it can immediately be seen that the material is not 
only non-supportive but flatly contradictory of the Egyptian 
position. 

[resents 


17. Israel considers that the application cannot 
a 


—Memonit 
properly be deferred until its Counterclaim but is a matter 


which it must now raise by interlocutory proceedings. The 
question occasioned by Egypt's action goes to the very power 
of the Tribunal to decide Egypt's claim to BP91 in its new 
formulation. In Israel's view the correct analysis of 
Egypt's conduct is that Egypt has completely shifted the 
location of BP91 by invoking evidence which is plainly 
referrable only to a point other than BP91E. As this is 

not permitted by the Compromis, the result is that Egypt 

has renounced its claim to BP91E. Nor is Egypt permitted 

to lay claim to any other location of BP91. The legal con- 
sequence is inescapable. As Egypt is no longer supporting 
its original claim to BP91E, and the Tribunal is absolutely 
precluded by the Compromis from identifying any other location 
in favour of Egypt, the Tribunal is no longer seized of a 
contention between the two Parties in relation to BP91. The 
Egyptian claim to BP91E has gone and there is left only the 
Israeli claim to BP91 at one or other of the two locations 
identified in the relevant Israeli description cards. The 
Tribunal must, therefore, it is submitted, decide forthwith 


on BP91 in favour of Israel. 


18. Israel must emphasize that the present applica- 
tion should not be regarded as an exercise in procedural 
formalism, Israel is well aware of the authorities which 
support international tribunals in the adoption of a flexible 


approach to matters of procedure. The present problem, however 





is not one of procedure but of substance going to the very 


powers of the Tribunal. 


19. ‘The two provisions in the Compromis upon which 
the present application are based are, so far as Israel is 
aware, unprecedented and unique. They were inserted upon 
the initiative and insistence of Egypt. Great pressure was 
brought upon Israel to agree to them. Israel had itself 
proposed in the earlier stages of the negotiation a much 
simpler approach to the definition of the question - an 
approach which involved no more than a request to the 
Tribunal to determine the boundary between the two Parties 
in the disputed areas. But this was not acceptable to Egypt, 


which insisted that the sole question was one of mere fact - 





the location of boundary pillars or their remnants. When 
Israel eventually agreed to the present formulation advanced 
by an amicable third party, it was Egypt that then sought 
and obtained towards the very end of the negotiations the 
inclusion of the two extraordinary provisions which underlie 
the present application. It is Egypt which itself insisted 
upon the constitutional framework within which its present 


conduct falls to be questioned. 


20. Nor is there room for any suggestion on the 







part of Egypt that it was theses at any material time, 


%. They had been in its possession since at least 


Ghaware of the Parker photographs, 





1985, even though it made 


10 


no allusion to them in the course of subsequent negotiations 
with Israel. Quite simply, if the Parker photographs mean 
what Egypt contends they do - and Egypt cannot now say other- 
wise other than by withdrawing them entirely - Egypt erred in 
identifying the location of BP91E. Yet the whole of the 
present dispute stems from Egypt's absolute, rigid and 
unshakable confidence in, and insistence upon, the correctness 
of its identification of BP91E. The error that has been made 
is neither casual nor trifling. The Tribunal is constitution- 
ally obliged to take note of it and to attach to it the 


necessary legal consequences 


24. Israel therefore submits as follows: 


(i) The question raised by the present application is 
separate and distinct from the other questions involved in 
the arbitration. It relates to the powers of the Tribunal. 
It should be decided at this stage of the proceedings and 


should not be joined to the merits; 


(ii) Egypt, by attributing the location of BP91 to the 
place in which it appears in the Parker photographs has 


abandoned its claim to a location at BP91E; 


(iii) Once the Egyptian claim to BP91E is abandoned, 
there is within the framework of the present arbitration no 


remaining issue between the parties in relation to BP91; 


(iv) The Tribunal should therefore rule forthwith in 


favour of the principal Israeli claim to BP91; 


(v) The Tribunal should amend its order of 9 December 
1986 so as to limit the exchange of Countermemorials to the 


remaining boundary points. 


il 


Deas 


Request by Israel for a decision that the Egyptian claim 


in respect of BP91E is inadmissible and should be dis@dssed 


forthwith 


1. This is a request by Israel for a determination 
by the Tribunal that the Egyptian claim in respect of BP91, 

as presented in the Egyptian Memorial, seeks from the Tribunal 
a decision which is outside its powers and therefore amounts 
to a withdrawal of the Egyptian claim to a location for BP91 


at position BP91E. Accordingly, in respect —-\mumitmm, of 





BP91 the Egyptian claim to BP91E should therefore be dismmssed 





forthwith and the Israeli claim to BP91 at either of the 
locations indicated in Appendix A to the Annex of the 
Compromis should be upheld. There would thus be lefthcon- 
sideration of the Tribunal in accordance with the Compromis 
only the issues relating to the remaining thirteen Boundary 


Pillars. 


2. The basis of the present application is two 
provisions of the Compromis: 

the first is the provision in paragraph 1 of the Annex, 
which is an integral part of the Compromis, that records that 
each Party indicatafon the ground its position concerning 
the location of each of the disputed pillars; 

the second is the provision in paragraph 5 of the Annex 
which absolutely prohibits the Tribunal from finding the loca- 
tion of a pillar at a location other than one identified by 
one or the other party and from addressing the location of 


pillars other than those specified by the Parties in 


paragraph 1 of the Annex: 


"The Tribunal is not authorized to establish 
a location of a boundary pillar other than a 
location advanced by Israel or Egypt and recorded 
in Appendix A. The Tribunal also is not authorized 
to address the location of boundary pillars other 
than those specified in paragraph 1." 





3. Paragraph 2 of the Annex records that 


Israel has indicated two alternative locations, 
the granite knob and at Bir Taba, whereas Egypt 
has indicated its location at the point where it 
maintains the remnants of the boundary pillar are 
to be found." 





The precise location of BP91 indicated by Egypt (BP91E) 

is recorded on the relevant location cards in Appendix A 

to the Annex. (A copy of the location card for BP91E is 
Annex 1 hereto.) In addition, Egypt has set out in a figure 
on the page immediately following p. 302 of its Memorial the 
precise location of BP91E measured in metres from BP90 as 
well as from the two locations for BP91 indicated by Israel 


(Annex 2 hereto). 


4. According to the terms of the Compromis, 
therefore, which neither the Tribunal nor Egypt may alter, 
Egypt is bound to express its case in support of the location 
of BP91 as being at BP91E and nowhere else. And if Egypt dees 





its claim in terms of any other location for BP91 the 
Tribunal is "not authorized" to establish or address such a 


location. 


5, In fact Egypt has argued in its Memorial a 


location of BP91 at a place other than BP91E. In so doing 


Egypt has asked the Tribunal to do something which the 
Tribunal is not empowered to do and has thereby necessarily 


abandoned its claim that BP91 is located at BP91E. 


6. The manner in which Egypt expresses its claim 
in its Memorial is to be sought, first, in the text of its 
Submissions (at p. 430 of its Memorial) which are here 
quoted in full: 


"In view of the facts, historical evidence, 
documents and the statement of law referred to 
in this Memorial; and 


Considering that under the Compromis the 
Parties have requested the Tribunal to decide 
the location of certain boundary pillars of the 
recognized international boundary between Egypt 
and the former mandated territory of Palestine, 
namely, Pillars 7, 14, 15, 17, 27, 46, 51, 52, 
56, 85, 86, 87, 88 and 91; and 


Considering further that each Party has 
recorded in its description cards in Appendix A 
to the Compromis its position concerning the 
location of each boundary pillar listed above; 


May it please the Tribunal, rejecting all 
claims and submissions to the contrary, to 
adjudge and declare that the location of each 
such boundary pillar as set forth in the Egyptian 
description cards in Appendix A to the Compromis, 
as further described and identified in Part VI(D) 
of this Memorial, is the exact location of such 
boundary pillar on the recognized international 
frontier between Egypt and the former mandated 
territory of Palestine." 





7. ‘Three points may be noted in passing: 


(1) Egypt relies upon "the facts, historical 


evidence, documents" referred to in its Memorial; 


(id) Egypt recalls that each Party has recorded in its 


description cards its position concerning the location of 


each boundary pillar; and 


(444) Egypt requests the Tribunal to decide that the 
location of each such pillar as set forth in the Egyptian 
description card is the exact location of such boundary 


pillar on the recognized international frontier. 


8. Prima facie, therefore, Egypt appears to be 
making a submission in terms of the location of the pillars 
set forth in the Egyptian description cards. However, the 
prima facie position is not the real position. The same 
paragraph of the Egyptian Submissions refers back to the 
location of the pillars "as further described and identified 


and identified in Part VI(D) of this Memorial", 


9. Part VI of the Egyptian Memorial, which begins 
at p. 250 of Volume II, is entitled "The Basic Facts relating 
to the Location of the Boundary Pillars". Section D, which 
begins at p. 276, is entitled "The Views of the Parties 
Concerning Location of the 14 Boundary Pillars". Boundary 
Pillar 91 is dealt with in the eleventh sub-section, fem ak 
pp. 302-320. 


10, The presentation of the Egyptian evidence in 
support of its contentions begins at paragraph 6.98 on p. 305. 
After referring briefly to Rushdde's book, the Wade Report 
and the Owen Report, the Egyptian Memorial begins at para- 


graph 6.99 (p. 306) an exposition, which extends to p. 313, 


of what it describes as “other important evidence" as to 
the location of Boundary Pillar 91. This evidence consists 
of photographs, said to have been taken by Captain A. C. 
Parker on the occasion of the first erection of BP91. The 
conclusion which Egypt draws from these photos in favour of 
its identification of the location of BP91E (as opposed to 
its argument against the Israeli locations of BP91) is to be 
found in paragraph 6.109 (at p. 312): 

“Accordingly, the correct location of Boundary 

Pillar 91 must be at or in the immediate vicinit: 

of the location indicated by Egypt.” (emphasis ~ 

supplied.) 

ll. This sentence is immediately followed by an 

explanation of the qualification “or in the immediate 
vicinity", as follows: 


"Th[is] qualification ... is necessary because 
a cliff of the type shown in the photographs 


is no lon visible at the precise location 
indteated By Eaypt-"~ (Emphasis saspitety 
12. There then follows some conjecture as to why 

“the cliff of the type shown" is "no longer visible” at 
BP91E. In fact, the explanation is simple and need not be 
a matter of conjecture or insinuation. The pillar in the 
Parker photo never was “at the precise location indicated 
by Egypt" but was at a location some 250 metres to the 
southwest of BP91E and at an altitude not of 91 metres but 
of metres. The site disappeared in when Israel 
widened the road leading from Eilat to Taba and the supporting 


rock base was removed. There was nothing secret or sinister 





about the operation. It was done openly in order to improve 


access to the Taba area. 


13. Now it is not the object of Israel to discuss 
here the relationship of the pillar in the Parker photograph 
to the boundary delimited and demarcated under the 1906 Agree- 
ment. That will be a matter for the Counter-Memorial of Israel 
if, notwithstanding the present application, it remains neces- 
sary to devote any part of that pleading to this subject. In 
that event Israel will be in a position Swimy to rebut the 


conclusions which Egypt seeks to draw from these photographs. 


14. On the other hand, what does matter now - and, 
indeed, forms the subject matter of the present application - 
is that Egypt has shifted the location which it attributes to 
BP91 from the location which it identified as BP91E with total 
and unwavering precision in its arguments in the Joint Commis- 
sion in the period 1979-1982 and then again, without reservation 
or qualification, in its description card included in the 
Annex to the Compromis,as well as in the earlier paragraphs 

of its Memorial. In asking the Tribunal to give effect to 
this shift Egypt is asking the Tribunal to do something which 
the Tribunal has no authority to do, or even to consider, 
because it involves a departure from the express words of 


the Compromis. 


15. There is no room for any formal pretence by 


Egypt that the introduction of the Parker photographs is 





consistent with its claim to BP91E. BP91E and the Parker 
site are quite separate and distinct. The Tribunal will 

find in Annex 3 hereto a map on which is marked the site to 
be seen in the Parker photographs in relation to the location 
of BP91E. It can be seen that the distance between them is 
significant and there can be no possible confusion between 


them or assimilation of one to the other, 


16. Of the few items of evidence to which Egypt 
points in support of its case for BP91E, it is to the Parker 
photographs that Egypt devotes the most space and upon which 
it relies most heavily. Indeed, of all the evidence that 
Egypt invokes, this is the only evidence that appears to 
relate fairly closely to a specific point. The other evidence 
(referred to in paragraphs 6.98 and 6.110-6.116 as well as the 
section on Maps of the Egyptian Memorial) is highly debatable 
and by itself in no way convincing - as can be seen by 
comparing it with, in particular, Chapter 8 of the Israeli 
Memorial. It is, therefore, a reasonable inference that the 
Parker point is the point which Egypt is inviting the Tribunal 
to find as the location of BP91, not the original point iden- 
tified as BP91E. Alternatively, if Egypt is referring to 


the Parker photographs in support of the exact location of 





BP91E it can immediately be seen that the material is not 
only non-supportive but flatly contradictory of the Egyptian 
position. 


[ireseme 
17. Israel considers that the application cannot 
a 


-Memonit 
properly be deferred until its Counterclaim but is a matter 


which it must now raise by interlocutory proceedings. The 
question occasioned by Egypt's action goes to the very power 
of the Tribunal to decide Egypt's claim to BP91 in its new 
formulation. In Israel's view the correct analysis of 
Egypt's conduct is that Egypt has completely shifted the 
location of BP91 by invoking evidence which is plainly 
referrable only to a point other than BP91E. As this is 


not permitted by the Compromis, the result is that Egypt 





has renounced its claim to BP91E. Nor is Egypt permitted 

to lay claim to any other location of BP91. The legal con- 
sequence is inescapable. As Egypt is no longer supporting 
its original claim to BP91E, and the Tribunal is absolutely 
precluded by the Compromis from identifying any other location 
in favour of Egypt, the Tribunal is no longer seized of a 
contention between the two Parties in relation to BP91. The 
Egyptian claim to BP91E has gone and there is left only the 
Israeli claim to BP91 at one or other of the two locations 
identified in the relevant Israeli description cards. The 
Tribunal must, therefore, it is submitted, decide forthwith 


on BP91 in favour of Israel. 


18. Israel must emphasize that the present applica- 
tion should not be regarded as an exercise in procedural 
formalism. Israel is well aware of the authorities which 
support international tribunals in the adoption of a flexible 


approach to matters of procedure. The present problem, however, 





is not one of procedure but of substance going to the very 


powers of the Tribunal. 


19. The two provisions in the Compromis upon which 
the present application are based are, so far as Israel is 
aware, unprecedented and unique. They were inserted upon 
the initiative and insistence of Egypt. Great pressure was 
brought upon Israel to agree to them. Israel had itself 
proposed in the earlier stages of the negotiation a much 
simpler approach to the definition of the question - an 
approach which involved no more than a request to the 
Tribunal to determine the boundary between the two Parties 
in the disputed areas. But this was not acceptable to Egypt, 
which insisted that the sole question was one of mere fact - 
the location of boundary pillars or their remnants. When 
Israel eventually agreed to the present formulation advanced 
by an amicable third party, it was Egypt that then sought 
and obtained towards the very end of the negotiations the 
inclusion of the two extraordinary provisions which underlie 
the present application. It is Egypt which itself insisted 
upon the constitutional framework within which its present 


conduct falls to be questioned. 


20. Nor is there room for any suggestion on the 





part of Egypt that it was theies at any material time, 


%. They had been in its possession since at least 


Gnaware of the Parker photographs, 





1985, even though it made 





10 


no allusion to them in the course of subsequent negotiations 
with Israel. Quite simply, if the Parker photographs mean 
what Egypt contends they do - and Egypt cannot now say other- 
wise other than by withdrawing them entirely - Egypt erred in 
identifying the location of BP91E. Yet the whole of the 
present dispute stems from Egypt's absolute, rigid and 
unshakable confidence in, and insistence upon, the correctness 
of its identification of BP91E. The error that has been made 
is neither casual nor trifling. The Tribunal is constitution- 
ally obliged to take note of it and to attach to it the 


necessary legal consequences. 


24. Israel therefore submits as follows: 


(1) The question raised by the present application is 
separate and distinct from the other questions involved in 
the arbitration. It relates to the powers of the Tribunal. 
It should be decided at this stage of the proceedings and 


should not be joined to the merits; 


(44) Egypt, by attributing the location of BP91 to the 
place in which it appears in the Parker photographs has 


abandoned its claim to a location at BP91E; 


(iii) Once the Egyptian claim to BP91E is abandoned, 
there is within the framework of the present arbitration no 


remaining issue between the parties in relation to BP91l; 


(iv) The Tribunal should therefore rule forthwith in 


favour of the principal Israeli claim to BP91; 





il 


(v) The Tribunal should amend its order of 9 December 
1986 so as to limit the exchange of Countermemorials to the 


remaining boundary points. 


hh 


Asi 


I 


ec" Lal 
avg -w0s [16 /ot/e7 CUA 


Ctclectes hh 


a 


-5 


lane 


ane As ha, effet 


Inurl Me 


al 





LIN 


rgahl aed 
heeetite 
7 rol 2 


( 
lust rol 


bax oy omsia nays "2 
Spymaa_ "N11" UP 


Ej mwa npn ‘YT 
| gine. 3 Ty 72Pa YIP 


3) Wy? wo 
ny 





Ke 
oy $e nmam 


V2 -Pd.yg ADDN myn > 
NS 7122 AWN pda 9 


Ta RWW TY w23 oNe ony Damn Doers MMT weyAT nay 
77 AN on brNDb @ paDdm YO prs nya yy 933) Pan by 
23 © 917 1) 20 ADA BORIS PDT Th aby mon 13 


‘33 pian *BOD2 Wy OWA” 
PII DOD pK m3 PrP 
2 N37 owes DN brig yd on DweNA 


yr pA Bo Kb 9 
m1 D2 OK 99 psa 5 
nov 


22 OPEN OTayH dyyry n oaby 
Penn BAPOY'? 1981 Maw Sqm 


RNOT Ow? Pan roo 








Telecall from E.L. 0605/16/06/87 


The suggestion is that by using the Parker photos the other side has 

in effect waived its case as regards BPERXX BP91E, and that the Tribunal 
should therefore be requested to dismiss that part of the Egyptian case. 
This on the bazis of the strict reading of the Comporomis. Riosk is that 


either the Tribunal would dismiss the objection in limine or join it to the 
merits. I encouraGED THIS APPROACH ON THE GROUND THAT IT WAS JUSTIFIED IN 
ITSELF, AND MORE IMPORTANTLY WOULD throw the other side on the defenisve. 

I urged extreme caution in the actual drafting of the statement which should 
be conveyed in writing. E.L. was encouraged by this, and wishes now to speak 
with Adler in order to ascertain Yow long it would take for a professional 
assessment of the Parker pictures before going ahead. Promised to keep in 
touch, 


I took the opportunity to say that I had also had some thoughts in the 
night about the structure of the CM, and would be working them out in Charlotte- 


ville later. 


The conversation lasted some 10 minutes. 
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‘THE INTERNATIONAL CONVENTION AGAINST 
‘THE TAKING OF HOSTAGES. 1979 


By Shabtai Rosenne* 


On 17 December 1979 the General Assembly of the United Nations, 
at ite 105th plenary meeting of the 34th Session, adopted by consensus 
Resolution 34/146 entitled International Convention against the Taking 
of Hostages, that Convention being an annex 9 the resolution. The 
General Assembly took that action after holding 2 recorded vote, at 
the request of the USSR, on Article 9 of the Convention, which was 
adopted by 125 votes (including Israel) to ten, with three abstentions 
sed thirteen States absent, The Convention was open for participation 
the next day. The text of the resolution and its annex are reproduced 
te an appendix to this article. By the end of October 1980, some 
thirty States from all parts af the world Gincluding Traq) had signed 
the Convention, and three had ratified it. With that, diplomatic exercise 
of some complexity, initiated in 1976 by the Federal Republic of Ger- 
‘many, was brought to a reasonably successful ‘conclusion.* 


+ Member of the Insitute of Intemational Law Honorary member of the American 
Raiuy of International Law; Ambassadorat-Large, (rac) ‘and representative on 
See Committee of the General Assembly of the Unied ‘Nations. This article, 
pe plcted in June 1980, represents the personal views of 1 author alone and n0 
completQaracier may be attributed to them, This is without prejudice to any 
official statements quoted herein. 

1 The principal documentation is as follows: 

x PrinsPijssembly Official Records (hereinafter GAOR), 313 Se#t~ Anneres, 24. 
123 (1976); 

Report of the Ad hoc Committse on the Drafting of =n International Con- 
vention against the Taking of Hostages, CAOR, 32nd Sess. SuPP- No. 39 (A 32/395 
GAOR, 320d Sess., Annexes, ai. 119 (1977): 

Report of the Ad hoe Commitice on the Drafting of On International Con 
vention againat the Taking of Hostages, GAOR, 33rd Sex, Su”? No. 39 (A 33/39 
cor. 1); GAOR, 33rd Sess, Anneses, ai. 120 (1978); 

Report of the Ad hoe Committee on the Drafting of 2 International Conven- 
tion Uyainst the Taking of Hostages, GAOR, 34th Sexe, S07 No, 39 (A 34/39) 
tion arsine tice, Report of the Drafting Group, A/CS/34/40- 1)R3 & Corr. 1 
Sith Commitee, Report of the Working, Group, A/C6/34/1-12 & Corr, 1, 2 and 
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SHABTA! ROSENNE ya oNnaw 


snore prusaun, 14 SUNS 1987 53) gery 


% 0. 80x am 3313 WT xn 


To: E. Lauterpacht 

J. Kimehe 

R, Sabell 
I am planning to leave NYC for Israel on the night of 15/16 A.gust next. In 
all probability I will have to leave! for Amsterdam early in September. 
If there is any point, I would be prepared to break my journey from NYC in 
London for not more than 48 hours, for a detailed discussion on our Counter- 
Memorial as it will then stand. 
Please let me know at Charlottesville by the beginning of August, with copy 
to Esther here. I may have to go away from Charlottesville once or twice 
uring my stay there, and will be working on a tight schedule, 


@ The above is, of course, on the assumption that the Ministry will beara the 
extra expenses occasioned by the stop-over in London. 
T would hope that any such meeting could take place in Landon. I 
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AGENDA 


14-15 June 1987 


I. General discussion of Egyptian Memorial 


II. Consideration of main elements of Israeli Counter-Memorial: 


A. Introduction: 
1, The new Egyptian position: 
the two changes 


a. in the theory of the case; 
e@ b, in the facts relied upon. 


2, Points on which the Parties are agreed. 


3, Principal points on which there ig disagreement, 


B. _Re-examination of the Israeli case in the light of the Egyptian 
Memorial, 


Follow the Israeli Memorial and deal point by point with the 
impact of the Egyptian Memorial, 





e.g. 
| Background to the arbitration 
Task of the Tribunal 
2 1906 Agreement 


Language 
Intervisibility 


Practice of the parties | 
. Demarcation 
Egyptian Statistical Yearbook 
‘The maps 
The post-1948 practice 


The remaining boundary pillars 


C. Egypt's positive case for 91E. 
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PRELIMINARY NOTES ON THE EGYPTIAN MEMORIAL 


D. Kornbluth 


A, General 


The Framevork of the Egyptian Case and a Reply 


i 


(a) 


(b) 


(c) 


(dy 


The Egyptians seem to have hesitated vhether to present their case 
as one based completely on the Lav of Title to Territory and 
Acquisition of Sovereignty or as one based on the rules of Treaty 
Interpretation. Their presentation is in fact a mixture of the 
two, with predominance being given to aspects going towards 
Acquisition of Sovereignty, viz, stability of frontiers; estoppel; 
critical date; local acts of sovereignty; absence of protest, etc. 


Their treatment of the 1906 Agreement as a direct basis for their 
current claim is somevhat minimalist and in the end less 
prominent. The Egyptians have stated a case vhich the central 
aspect is not vhere the boundary was set by the terms of the 1906 
Agreement, or vhere it ought to have been fixed under that 
Agreement, but vhere it vas actually fixed, even if in prima 
facie, breach of that agreement. That is so whenever that 

breach may have occured, be it 1907 or 1912 or whenever. 


Put another vay, the Egyptians have gone for the physical line as 
they claim it vas in fact, in the Turkish or Mandatory period. 
This 1s of course a very strong argument in lav. 


‘The ansver to this would seem to be to try to get the case to turn 
strictly on rules of Treaty Interpretation (as vas, perhaps, done 
in Beagle Channel 1977). Such that the Question in the Compromis 
descended directly from Article II of the Peace Treaty. This in 
turn refers to the legal line of the boundary, (Via the 
Mandatory Correspondence of the 30's and Exchange of Letters of 
1926, and the Question in the House of 1925, and Article V of the 
Mandate, etc.). This legal line vas then - during the Mandate and 
at all material times - identified as the line of the 1906 
Agreement. 


Thus it is this line, specified in the 1906 Agreement vhich is the 
legal line directly referred to in the Peace Treaty ( inter alia 
by the Peace Treaty Maps’ use of terms taken directly from the 
1906 Agreement). 
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Thus the importance of all practical evidence to the contrary is 
lessened. For factual evidence is restricted to playing a 
corroborative role. It can only aid but not vitiate a conclusion 
independently arrived at by means of the rules of Treaty 
Interpretation (vhere the 1909 Statistical Yearbook plays its 
crucial role). 


In this vay also aspects like estoppel, lack of protest and local 
acts which relate to acquisition of sovereignty by Prescription 
and the like are also veakened or neutralized. 


It may be easier to establish such a separation between the legal 
line and the factual situation if ve can fix in the mind of the 
Arbitrators that this mirrors the situation as it was from 1906 to 
1914, given that the area to the south of the alleged pillar at 
Parker or at 91E (and perhaps even to the south of the present 
area in dispute) remained for all practical purposes under Turkish 
control; viz. the Turkish Fort, the fact that Turkish soldiers 
prevented Lavrence from crossing to Jezirat Faraoun, and that (and 
this seems harder to prove) during the 1911 Italo-Turkish war the 
Italians feared that the Turks vould move troops across Sinai to 
Lybia. A situation, then, not unlike that on the Sudan-Egyptian 
boundary (established in 1907 by Oven and Shoucair - see 
Brounlie’s African Boundaries ), where there was an agreed 
distinction betveen the administrative and political frontier, 
could be said to have existed here. 


Stability of frontiers and uti possidetis 


The principle of stability of frontiers ought to be turned to our 
advantage - since it is a difficult rule to overturn, (though ve 
may yet be able to render it less relevant by trying to ground as 
much as possible of our argument directly on Treaty Interpretation 
as suggested above). The vay to do it might be to say that the 
principle refers in our case to the legal line and not to the 
"factual one", since it is the legal line which is identified in 
the Peace Treaty as the controlling one. 


Significant support for such a view is to be found in the 
"Consultative Opinion" of Eduardo Jimenez de Arechaga, former 
President, ICJ, which is Annex I of the Burkina Faso Memorial 1985 
in Case Frontier Dispute between Burkina -Faso y. Mali. This 
opinion concludes, after a learned discussion on 43 pages of the 
history of uti possidetis and its relevance to African boundary 
disputes (as ours in a sense is), especially in the light of the 
1964 Cairo Conference Resolution, by saying that the border line 
established by uti possidetis and its African equivalent is the 
one established by treaties and by legal acts. Acts of local 
administration, etc., are not to be deemed capable of supplanting 
legal title. 
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The Critical Date 


(s) 


(hy 


@) 


Suprisingly the Egyptians use this rather discredited method of 
giving different evidential veight to events which occured at 
different times. See, for example, Miniquiers and Ecrehos Case 
1953 vhere the Court did not choose a critical date despite the 
pleadings of the Parties, and the Argentine-Chile Frontier Case, 
1966, where the Tribunal considered the critical date to be "of 
little value" and examined all the evidence submitted to it 
"irrespective of the date of the acts". 


Egypt chose the date 1922, but there is nothing, prima facie in 
the text of Art. II of the Peace Treaty which supports 1922 rather 
than say 1948. Both should render discussion of post Mandatory 
Israeli maps and practice irrelevant, though of course, this is 
not a conclusion the Egyptians have fully demonstrated. Ve may 
decide to agree with 1922 as a critical date, if the argument 
finally turns to be resolved, in our opinion, on such a point 
vhich pertains to the Acquisition of Sovereignty. For the earlier 
the critical date the more we render irrelevant the later 
Mandatory period maps and local acts of administration, and the 
hearer ve get to the Turkish period vhich is more favourable to us 
(in maps, local acts, the Statistical Yearbook). 


But even on the facts the choice of 1922 is open to serious 
question. For the 1922 Mandate itself expressly states that 
Palestine is to be estalbished within borders yet to "be fixed" 
by the Principal Allied Powers ( quaere , the Mandate entered into 
force even later on 29 September 1922, see p. 39 of Israeli 
Memorial). That is to say that in 1922 the frontiers were not yet 
fixed. As ve now know this "fixing" vas only finally done in the 
1925-26 period (see 1925 House of Commons P.Q. and 1926 Exchange 
of Letters - the first international act which places Sinai within 
Egyptian territory rather than within Egyptian "possession"). 
Prior to that date the various British ideas to detach the Negev 
which surfaced at the time of the 1919 Peace Conference may still 
have been alive. 


In addition, the other leg of the Egyptian reasoning on 1922 is 
also suspect. The Peace Treaty novhere says that the Egypt 
referred to in Article II is necessarily independent Egypt. 
There is no link betveen the border it refers to and the fact that 
one (or other) of the states must be fully or partially 
independent. yet the Egyptians take this for granted and then go 
on to determine that Egyptian independence (for this purpose) 
occured in 1922. But Egypt vas not a fully independent 
international person at least until the 1936 Anglo-Egyptian Treaty 
if not after, due to the "reserved subjects" (McNair’s 4th ed of 
Oppenheim, 1928, section 93, discusses Egypt "an anomalous 
person"). 
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Particular Topics 


(J) Bgypt ignores the Peace Treaty map. Perhaps ve should nov use it, 
on the 9 km. point, or the fact that it gives us much of the area 
of Ras-en-Naqb. 


(k) The Egyptians state repeatedly and expressly that the Parker Photo 
and Pillar is the same location as 91E. This is demonstrably not 
so, and ve should say this tout court , without expressly 
admitting that Parker is or vas a boundary pillar (the Egyptian 
Photo shovs it as twice the size of the other (later) pillars and 
vith no iron flange). All ve have to shov is that the Parker 
location is not one of those specified as available to the 
Arbitrators because of the CDA Annex, and one of the main planks 
of Egypt's argument falls avay. At this stage we should say no 
more about Parker, as anything more could easily be used against 
us. 


(1) Nov, too, is the time to mount our attack on the Newcombe map and 
all its descendants including the 1947 Partition Plan Map. 


5. The 1906 Agreement 


(m) The Egyptians have not avoided this. Both sides are now agreed 
that it is important, but of course with very different degrees of 
emphasis. The Egyptians have, hovever, made some incorrect 
formulations of the meaning of the Agreement, as follovs. 


(n) The repeated claim by Egypt (at eg. p. 120-4.91) that the Oven map 
is the map of the 1906 Agreement is clearly vrong and this should 
now be demonstrated. It is not congruent vith the original signed 
version specified by Article II. 


(0) The requirement of Intervisibility of Article III has been 
demonstrably mis-used by the Egyptians. It expressly refers to the 
final boundary pillars and not to the temporary markers. 


(p) The Turkish text of the Agreement has been almost ignored! 


B. Detailed Criticism of Part VIII 


es 


Zs 


Subject to the overiding general comments in the Framework section 
here are detailed comments on Part VIII considered on its ovn terms. 


Part VIII is the concluding part of the Egyptian Memorial vhich 
purports to apply the Lav to the facts of the case as both law and 
facts have been described in the preceding Parts. 


8.01 - p. 394. This might be agreed, in the form it is stated here 
(since the Egyptian Memorial is so didactically repetitious, 
contradictory changes of form and meaning occur when the same 
idea is stated again and again). So the (legal) boundary referred 
to in the Peace Treaty could have begun in 1922 vhen the Mandate 
System did. In fact it vas not fixed until around 1925-6. And the 
term recognized could be used as a reference back to 1906. 
Again, the Peace Treaty does not say the boundary of independent 
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Egypt is necessarily referred to. On these two points (1922, and 
independence) ve could join issue in our Counter-Memorial. 


8.02 - p. 394, We can agree that the 1906 boundary was re-chosen 
after 1922, following diplomatic discussion vhich might have led 
to another line. 





8.04 - p. 395-6. It is not correct, in fact and in lav, to say 
that in 1922 the UK vas bound to accept the line. As Mandatory 
it only was so bound once the Principal Allied Povers, presumably 
within the framemvork of the League, had indicated vhat the 
borders vere to be, as the Mandate itself provides. These borders 
then became unalterable due to Article V of the Mandate. But it 
vould be against the principle of inter-temporal lav to import the 
doctrine of uti possidetis to the Sinai Administrative 
Separating Line in 1922. No such restraint bound the UK in 1922. 
All the more reason therefore for emphasizing the strength and 
{portance of the UK decision (after hesitations) to choose in 
favour of re-establishing the 1906 line. 








8.05 - p. 396. Continuing the same theme. In fact of course in 
1922 it vas still only an Administrative Separating Line not an 
international boundary. This attitude is reflected in the language 
of the 1909 Statistical Yearbook: "In Asia the possessions of 
the country comprise the Sinaitic peninsula..." 


8.08 - p. 398. Clearly the Egyptian negotiating position to have 
boundary north of Taba could have changed in the final run-up to 
the Agreement! 


8.09 - p. 399. No proof, except the argument from the absence of 
evidence to the contrary, seems to be offered for the statement 
that temporary and permanent markers vere placed on the same spot. 
Indeed ve knov, from Wade, and from Braver’s interviey with 
Jennings Bramly that this vas not alvays done. 


8.10 - p. 399. A clear and useful joinder of issue arises here 
with the Egyptians aiming to create the impression that Wade's 
reference to the "eastern cliffs of Wadi Taba" refers to the area 
of the present dispute south of BP 90 rather than to the vhole of 
the length of the Wadi and re Note 6 we can shov quite the 
contrary that Wade gives coordinates identifying Bl and the 
Granite Knob. (At least, usefully , the Egyptians have failed to 
deny that the Granite Knob of today is the same as that referred 
to in 1906!) 


8.11 - pp. 399-400. . The Egyptians say there is no record of 
dissent from Parker. But dissent existed even then, e.g. in the 
Statistical Yearbook, and in the lcoation of the Turkish Fort. Any 
"Error" (which in fact there was not) by Egypt in accepting the 
line of the Statistical yearbook (or the Fort) would have been 
cured (to use an Egyptian argument) by Egyptian acquiescence up to 
1914, as the reference to the knob in the Yearbook is not 
contradicted in later editions. 


8.12 - p. 400. Of course Britain and perhaps Egypt did show 
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"dissatisfaction" with the 1906 line after 1918 (and before 1922) 
~ though it is not necessarily useful for us to say that now. 


It is also questionable vhether any error could be cured in such a 
short time betveen 1906 and the Egyptian imposed cut-off date of 
1922, 


8.14 - p. 401. "British conduct is unequivocal in its support of 
the 1906 line". Agreed for present purposes though not so in 
fact. 


8.15 - p. 402. According to Shabtai’s "Israel's Armistice 
Agreements with the Araba States", 1951, p. 48 n.l., it 1s not 
true to say that the border vas not altered. He writes: "a further 
slight change in the international boundary may have been made at 
Rafa, vhere the vhole of a large military camp which previously 
straddled the frontier vas handed over to the Egyptian army" 
(Emphasis added - in conversation Shabtai adds that this note was 
based on facts carefully checked at the time). 


8.16 - p. 402. The road constructed by the FDA to ‘Taba could 
have been to the Egyptian side of Taba. There’s nothing odd or 
surprising in a State building roads to its frontier areas. 


The of] concession will be somevhat less vorrying if ve can reduce 
the effect of its map as being part of the suspect Nevcombe family 
and not freshly surveyed. The sketch map of the AEO Concession in 
the Egyptian Memorial p. 163, states explicitly that only the 
geology is new while its topography is taken from the T.S.G.S. 
2761 (of March 1915) in a Newcombe map, and in the area of Taba 
from T.5.G.S. No. 1764 Africa 170 (Provisional) of 1907. This 
later map, vhich appears in both Memorials, shows a line at Taba 
in our favour different from the line against us in 1.S.G.S. 
2761. 


We could also counter this local act by Egypt if we could prove 
that the British controlled Transjordan Frontier Force (TJFF) 
patrolled the vhole of the head of the Gulf in the British 
imperial interest regardless of "frontiers". 


8.17 - p. 403. The travellers. Again ve should say that the Taba 
they refer to is indeed today in Egyptian hands. That is that all 
the South (and West) of the bay is and vas in Egypt. 


8.19 - p. 404. The Partition Plan of 1947. Here is a classic 
Joinder of issue vhich is hard for us to avoid and uncomfortable 
for us to refer to. Though a ruling on it may finally lay 
Brovnlie’s canard that "The resolution of 1947 containing a 
partition plan for Palestine vas probably ultra vires , and, if 
it was not, was not binding on member states in any case." 
Principles, 3rd ed. p. 176-7. 


We could attack the Egyptian use of it in the following vays: 


Firstly The Partition Plan map is one of the Newcombe family 
and so inaccurate and suspect, etc. 


———_——————————s 
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Secondly The map is actually wrong. It shows a line North of 

91E. Also no such distance exists between Taba (the place) and the 
border. At that scale million, it can be no more than 
schematic. There Taba, the place, is shovn as being in Egypt, that 
refers to the large southern and vestern section of Taba bay which 
Egypt nov holds. 





Thirdly - Protest and Acquiesence! 


(4) The Taba area shown on the map was remote, isolated, 
unknown and unpopulated, so protest is of less importance. (A 
counter-argument as to the important effect in law of protest 
or lack of it, of course exists. 


(ii) To state that the UK acquiesced in the map is, at least, 
very naive. For at that stage of the struggle the UK has no 
interest whatsoever in such questions. 


Fourthly (re 8.20 - p. 405) With regard to Israel's own conduct. 
This map vas issued in September 1946. At that time there was no 
State of Israel. Who then could validly have protested on the 
international plane in the Jevish interest? 


In the late 1940's protests with international lav effect could 
only have been made by STates. (This is probably still the law - 
but it certainly vas then.) The UK as we have said vas probably 
not at all interested in doing so. 


Moreover, this diagrammatic or schematic map is not the kind of 
map vhich invites or requires protest the lack of vhich can effect 
the borders of a state (not yet in being). 


Five Alleged estoppel against Israel (8.24 - p. 408). Wien the 
map vas adopted Israel vas not a State, so how could it protest? 
Thereafter came the War of Independence and no one vas thinking of 
such a thing, protest in vartime on such an issue anyvay being of 
very little, if any, effect. Thereafter the regime of Armistice 
Agreement (the point is twice stated in the Israel-Egyptian GAA, 
Arts. 4(3) & 5(2)) prevented final border questions from being 
raised and froze the situation. 


Six Egypt rejected the vhole Partition Plan and voted against it 
and its map, then it invaded Israel in breach of the peaceful 
method for the settlement of the dispute outlined in the plan 
vhich "Israel" had accepted. Is Egypt not therefore itself 
estopped? And hov can Egypt rely on Israel's or the Jevish 
Agency’s position in any vay. The 1979 Peace Treaty process vas 
the first opportunity on the international plane at vhich Israel 
could have raised the problem and vhen it did. 


Seven The force of all this Egyptian argument based on 
acquiescence will be lessened to the extent ve can turn the case 
to be one of Treaty Interpretation. 


Bight (8.24 - p. 405) Egypt claims Israel's Declaration of 
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Independence accepts the Partition Plan boundaries. It seems not 
to say anything of the kind expressly. And action by other Arab 
States including Egypt in breach of it must surely veaken this 
claim, On all this ve must consult Shabtai. 


8.28 - p. 411. We can hardly say that in the Armistice 
negotiations ve did not raise it because ve did not know about it 
~ as all the rules of Acquisition of Sovereignty are based on 
constructive knovledge of vhat is going on on one’s ovn territory. 
But if our case is not an acquisition of sovereignty question but 
one of the Treaty Interpretation of the Peace Treaty, which 
entered into effect only in 1979, then Israel's acts or lack of 
these prior to 1979 are not relevant to establish title. 


8.37 - p.415. There is no map of the Egypt Israel GAA. The Jordan 
one has - but to that Egypt is a third Party; equally that map 
carries a disclaimer (check). And how could Israel have discussed 
Taba on the map vith Jordan. 


8.48 - p. 421. Official Israeli maps printed by Dr. Adler's Dept. 
after the present dispute arose all carry a legend stating that 
fact. It is arguably in bad faith for Egypt to allege othervise. 


8.51 - p. 422, Egypt claims consistent conduct for itself. But its 
negotiating position in 1985-86 on the CDA, that the 1906 
Agreement is irrelevant to the Arbitration is totally 
inconsistent with the position it now puts forvard. 


8.51 - pp. 422-3. Israel's reasons for selecting alternative 
positions: 


(1) As Egypt might have demanded a withdraval to the Granite 
Knob (did they ever say this? check) 


(41) As evidence exists for both. 


8.52 - p. 424. Of course Israel's declaration of August 1986 has 
to be taken to refer to no change in the legal boundary. 
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ARBITRATION UNDER THE AGREEMENT oF 11 SEPTEMBER 1986 
Notes on THE MEMORIAL oF EayPT 


Paper Sh.R. No. 7. 
3 June 1987 


The following Notes represent a first impression reaction 
to the Egyptian Memorial (cited EM). They do not pretend 
to be definitive. My objective is to attempt to isolate 
factors -- sometimes even words -- which may have relevance 
in the preparations for the next stage. Above-all, these 
Notes are not to be read as an indication of value judgment 
regarding the respective strengths and weaknesses of the 
two cases as expressed in the Memorials. 


e References are to the paragraphs of EM unless otherwise stated. 


The fact that many paragraphs of EM are left without comment 
does not mean that they cannot be commented on. 

With regard to the maps, both those in the text of EM and 
those contained in the Map Atlas, the reproduction is generally 
bad. I have attempted to read many of them with the aid 
of a Coil Stand Magnifier Lens Size 47.mm DIA Power 20.0D. 


IUILE 


EM gives a title to the case, while we do not and limit ourselves to the 
name of the Tribunal as determined at the meeting of 8 December 1986. I do 
not think that there is anything in this, and I suggest that we adopt the 
same title for the case. 


PART 1 


1.02 Map No. 1. The legend refers both to international boundaries simpliciter 
and international boundaries not demarcated, the latter being shoun by a 

broken line. There seem to be two such lines in the Taba area, one leading 

to BP91(I) and the other to BP91(E). A very careful inspection by Survey 

is needed, On 27 April I sent Sabel a copy of the 1928 Survey of Egypt map. 

T suggest a blow-up of EM map No, 1 and a careful comparison with the 1928 

map. Footnote 2 refers to para. 2.20 (on p. 19), but the import of that 
cross-reference is not clear, 


4.07 What about Egyptian good faith and the GAA/Security Council resolution 
95(1951) of 1 September 19517 (For oral pleading?) 
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1.08 Line 2, not "beyond" but "behind", Is there any significance in this? 


1.09 The citation of Security Council resolution 242 is patently misleading. 
The Peace Treaty was not concluded "in accordance with" the resolution, and 
the first recital of the Peace Treaty states something quite different. 

The task of the Tribunal is not correctly presented. There is also confusion 
between the status quo before 5 June 1967 and the reference in para. 1.08 

to the boundary that existed [emphasis in EM] in 1922, It looks as though 
the introduction in paragraph 1.08 of the "critical date" idea may be a red 
herring. what has the critical date theory got to do with a case of treaty 
interpretation, which is what the present case is about. Is there any question 
of the intertemporal law here? The whole concept of the critical date should 
be closely examined in light of the Fitzmaurice thesis, See his Law and 
Practice of the International Court of Justice 260 (1986), and the important 
examination of it in the unpublished Award in the Dubai_and Sharjah Boundary 
Delimitation case (1981), pp. 87 ff. See also Note 8.01 below. 


ew The reference here is to UN doc, A/3512, para. 5(a), to be found in 
GAOR, 11th session (1956-1957), annexes, agenda item 66. Attached to that 
report is UN Map No. 909 of January 1957, That map only indicates the ADL 
and aeete mention of the IF. I believe that at the time the report would 
have beer! subjected to close analysis in both New York and Jerusalem (we 
always closely analysed Hanmarsk jold's reports which were notable for the 
Nietzgchean quality of their language) and the files should be perused, 
It is”possible that the other side may have made an exploitable error in 
citing this document, which prima facie does not appear to help their case. 
The citation is repeated in para, 5.99, 


1.11 This distorts the Compromis. Under general international law and litigation 
practice, especially uhen the proceedings are instituted by a special agreement 
(as here), the burden of proof is on each side to prove its case. Many special 
agreements state this explicitly. The fact that it is not mentioned in the 
Arbitration Compromis of 11 September 1986 does not affect the matter, and 

in fact it admits of no other conclusion. If neither side succeeds in discharging 
its burden, the Tribunal must rule accordingly, 


PART 2 


2.02 It is now clear that neither side is contesting the point 
that the 1906 Agreement is controlling. The effect of this is to reduce 

the whole case to one of the interpretation of the 1906 Agreement, the actual 
dispute as referred to the Tribunal being one relating to the interpretation 

or application of the Peace Treaty and therefore coming within the scope 

of article VII thereof. Under the GAA, the ADL in many parts coincided with 

the IF. This para. of the EM overlooks that from 1949 to 1967, the demaracation 
of the line, whatever its designation, exercised the EIMAC, UNEF I and UNTSO 
with a view to the separation of the armed forces of either side and the 
avoidance of incidents between the IDF and either Egyptian or UN forces. 

Since the Peace Treaty it has exercised the Mixed Commission with a view 

to establishing definitively the international frontier. There is nathing 
unusual or improper about a dispute arising in this type of case, especially 

as the function of the delimitation was changed after the Peace Treaty. A 
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basic element of this kind of dispute between tuo decolonized territories 

at this point of time is the general carelessness with which the imperial 
powers dealt with local boundary problem, especially when the same imperial 
power controlled both sides of the line. Indeed, many of the boundary disputes 
which came before the Permanent Court of International Justice and the present 
International Court of Justice have related to the boundaries of decolonized 
territories, and it is recalled that the doctrine of uti possidetis juris 

has its origins in that phenomenon. Minguiers & Ecrehos, out of which Fitz— 
maurice developed his theory of the critical date, is one of the few exceptions. 
We should take objection to the use of the word "refusal" in the last sentence 
since the Peace Treaty itself recognizes that disputes can arise out of its 
interpretation or application, and article VII is designed precisely to meet 
that contingency. This is subject to note 7.23-27 below. 


2.03 there is the text of this oral message? It does not seem to me to 

be in our file of Basic Documents nor in the supplementary files. Why does 

| the EM not quote it in full and annex it? Is there something to hide? As 
ow I do not see how it supports either case, 


2.04 All the relevant documentation dealt with withdrawal to the ADL. This 
may be a cardinal issue in the case, and therefore must be checked and rechecked 
- over the whole period 1957 to 1967, including the annual Progress Reports 
» on UNEF T and the budgetary discussions about UNEF, and the Annual Reports 
~ of the Secretary-General on the Work of the Organization, especially the 
Introductions where there are some important statements about the ADL as 
separating the parties and preventing them from advancing to peace [about 
7963, I think]. There was bitter controversy betueen Israel and Eaypt/UN 
| over Israel's refusal to allow UNEF into its territory (that is one of the 
reasons why UNEF was anxious to establish a line which would avoid incidents 
. between Israel and UNEF). I think we should deal with this candidly. It 
might also be useful to examine the pleadings in the Certain Expenses case 
although probably not much if anything will be found there (we monitored 
that case very closely, primarily through the diplomatic channel, but I was 
| present at The Hague throughout the oral proceedings as an observer). 


| 2.08 Was it necessary to cast any doubt on the line before the actual demarcation 
@ cwiseced in article IV and Annex I, Appendix, article IV, paragraph 3(d) 
=~ "organize the demarcation of the international boundary"? Do our travaux 
throw any light on this? Is there any practical difference between American 
and British usage of the word "organize"? 


that I have so far discovered is in our Annexes 75 and 80. When did the 
word gain international currency? UNSCOP? See Egyptian map No. 2 which 
should:be very carefully compared with our maps 11 and 12. It may be necessary 
to prepare large blou-ups for the oral proceedings, or perhaps even for our CM. 


| 2.09 The earliest use of the word "recognized" in relation to the boundary 
. 


2.10 When was the idea of the hotel first given any form of publicity? 

What about toun planning authorizations and any discussion in the competent 
local authority? Is there a local newspaper (Megoman) in Elath which could 
have contained some discussion of the project? When was the Egyptian consulate 
established in Elath? 


2.11 The 25 April 1982 statement refers to "No new[my emphasis] construction 
. projects will be initiated." Is the hatel a "new construction project [my 
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emphasis] which was "initiated" [my emphasis] after that statement? EM Annex 

3 does not throw any Light on this aspect, and incorrectly quates the April 
Statenent in the document of 19 September 1962. hat about our replies to 

that batch of Egyptian complaints? EM para. 5.144 suggests that the construction 
of the hotel was completed by 1982+ 


2.17 I may be wrong, but I do not find the Peace Treaty map itself in any 

<F the Annexes to either Memorial. A version issued by the State Department 
Contains two maps, each carrying the legend "Boundary representation not 
Fecessarily authoritative." (US Policy Statement Series -— 1979, The Eqyptian- 
Israel Peace Treaty). Can we please have a full scale reproduction of ‘the 
‘actual map as annexed to the Peace Treaty. 


2.20 See note 1.02 above. 


2.28 Particulars are required regarding p. 23, note 7 


nm 


1.30 Objection is taken to the last sentence. Israel's attitude was and 


2-Sins in full conformity with article VII of the Peace Treaty and Article 
33 of the UN Charter, both of which place conciliation before arbitration. 


2.31 Should we reserve our position over the interpretation of article 

14 of the Compromis? International law does recognize grounds on which the 
Tinality of an arbitral auard can be impugned. I have touched upon, tis 
inva paper entitled Reflections on International Arbitration and Litigation 
in the International Court of Justice to be published shortly in a Dutch 
series entitled Forum Internationale. 





PART 3 


04/07 Do we raise here the meaning of "location"? If so, the emphasis 
Id probably be placed on its American usage as found in Merriam-Webster. 


ge 


a 
iS 
ie 


Note the word "visible." 


ie | 


Note the expression "supposed to indicate in a visible way." 


ea 


of 


Is 


This seems to beg the question. 


3.11. I do not find the expression "recognized [my emphasis] international 
boundary" anyuhere in the 1949 GAA. CF. note 2.09 above. 


3.11/12 This paragraph gives the impression of being deliberately confusing. 
Tf the "critical date" theory is used, surely the implication is that ditcis the 
cut-off date, after uhich neither party's actions can be prejudicial to either 


party in any way, The critical date does not affect what occurred before, 
as elements of interpretation, I suggest a detailed paper on this aspect. 


3.18 Was the line "delimited and demarcated" before the 1922 date? I! 

that: 
not the real issue of fact in this case? The seem e 
the Egyptian contention. ee eee 
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3.20 This is not complete, and we have to deal with the Tribunal's power, 
Fight and duty to accept our alternative submission. Cf. note 1.11 above. 
Chapter 5 of our Memorial could be expanded. It is my impression that the 
arguments in the Counter-Memorials on this aspect alone would be sufficient 
to justify Rejoinders, in accordance with article VIII, paragraph 3(A)(iii) 
of the Compromis. That will also enable proper effect to be given to article 
IX, paragraph 2, second sentence. 


3.21 ff Do we need to argue about all this, at all events in our CM? 
We are concerned with demarcation and should concentrate on that in terms 
of a dispute coming within the scope of article VII of the Peace Treaty. 


22-24 What do our travaux have to say about this? 





3.40 Does this description of the work of the Joint Commission call for 
‘any critical observation on our part? I am thinking particularly of our 
Annex 86, Section C, and Annex 87. It should be observed that these were 

@ "2 diplomatic or legal documents and the, Language is sometimes loose. How 
does this compare with the documentation in instances such as the Frontier 
Lands and Temple of Preah Vihear cases in the International Court, or in 
the Palena arbitration between Argentina and Chile?. I suggest close analysis 

p of the relevant pleadings, judgments and award. 


3.4351 This is completely unacceptable. I think that the legislative history 
of article IX must be traced before we can produce a satisfactory reply. 
Surely this article embodies the element of compromise between the Israeli 
preference for conciliation under article VII of the Peace Treaty and the 
Egyptian preference for arbitration. Therefore article IX must be related 

to article VII of the Peace Treaty before it is related to article II of 

the Compromis 














3.53 Article IX, paragraph 4, can be used to support Israel's alternative 
‘submission. 


3.54 In fine, the last sentence does not conform to international practice 
regarding the interpretation of arbitral awards. The details are of course 
specific, but the principle is general. See also note 2.31 above, 





PART 4 


4.02 See note 2.02 above regarding the critical date problem. 


4,09 This ignaes the intervention of the Permanent Mandates Commission and 
the subsequent correction, as explained in out Memorial, para. 6.19. 





4.14 Is there not a question here of what was the "parent" map for 1941? 


4,16 fF It is my inpressicn thet the principal thust of this part of OV is to try ard rail 
oun once and for all any idea that Sinai is not an integral part of Eaypt, 
as some Israelis (and others, Col. Bramley, for instance) have been trying 
to establish (cf. the Elman pamphlet a few years ago). While I do not think 
that we should directly challenge the basic Egyptian thesis (subject to 
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professional examination of new and unknown [to us] historical elements), 

T do think that we should try and find some way to make it clear that the 

status of Sinai is not in issue in these proceedings, and that the Tribunal 

has not been empowered to pronounce itself on it. The timing of such a statement 
could be a matter of some delicacy. Perhaps the oral rejoinder would be 

the best. 


4.19 As a curiosity, I believe we had some objections to Bloomfield's book 
‘and tried to persuade him not to publish it. I do not recall now whether 
he makes any acknowledgment to myself or other Israelis, and this should 
be checked. It was always my policy (and still is) to help all students 
and potential authors as much as possible, within the permissible limits. 
Bloomfield was a special problem because of his close association with the 
Zionist endeavour and his position in the Jewish community in Montreal. 





4.37 O'Connor's telegram of 2 April 1906 is our Annex 19. Why is it not 
annexed to EM? The first sentence badly paraphrases the first sentence 
of the telegram. 





@..; and Annex 21 What is the relevance of a headnote in Hertslett? Who 
put it there? The exchange of notes was not published as a separate parliamentary 
paper or in the United Kingdon Treaty Series. 


4,49 If Quen was appointed by Egypt (EM, para. 4.47), why did he report 
c to Cromer? 








: 4.83 Note 103, what is the provenance of Map No. 6? Has it anything to 
do with EM Annex 25, at the end of the first document? 








4.88 My copy of Annex 26 only contains the map. 
4.89 What is the real significance of note 110 on p. 1197 


4.91 Note the admission that Map No. 7 is "on too small a scale etc." Does 
the word "unfortunately" have any significance? 


4.96 Does the 1906 Agreement have any real and permanent significance for 

@ semarcation? By article 3a further stage after the delimitation was envisaged. 
That is the decisive stage, and the principle Ejus est interpretari_legem 

cujus est condere comes into operation. 


4.105 Note 126 on p. 131 is critical on the issue of intervisibility. 








4.107 This requires careful examination. 
4.MOff hat is the releverce of these passages? 


4,117 Note the admission "(now under British protection)" confirming that 
both sides of the dividing line, whatever its designation, were under the 
actual control of a single Power. In 1906 Egypt was nominally part of the 
Ottoman Empire, and the line was a dividing line between two Imperial Powers 
in effective control of either side. Is there significance in this admission? 
Was the line really an "international boundary"? Wes it not more an internal 
imperial boundary? It was, and remained (until 1936 7) an "administrative 
boundary" established "by the colonial power" (Frontier Dispute (Burkina 
Faso/Mali) case, [1986] ICJ Reports 554, 565 para. 21). But do we have to 
counter this point? 
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4.125 Note the sentence on p. 145: "The eastern frontier of Eaypt was never 
Giplicitly defined after the First World War." Could we obtain a copy of 
Breketts pinion? The material as given in EM Annex 34 is someuhat differents 
but p. 145, note 145, gives a PRO reference. I think it is worth checking 

on this. 


4.126 Same remark regarding note 146. 


4.129 This seems to beg the uhole question, which always is: Where is the 


Ghd of the line on the Gulf of Aqaba according to the 1906 Agreement? 


PART 5 


§.02/3 In 1906 France and Russia were already Britain's allies. what about 
Zérmany, Austria and Italy? Can anything be obtained from these sources? 
The reference to Italy on p. 151 is cryptic. 


5.05 This is quite irrelevant as regards Taba. In general I have the feeling 
that the observation in note 4.16 above is also applicable to much of this 
part of EM, which does not deal with the location of the BPs. 


5.19 I find Map No, 8 confusing as under my powerful magnifying glass it 
Ticks as though there is something like @ GP more or less where BPS1(T) 
is, while the international boundary line ends more or less where ‘BP91(E) 
fs. I think @ professional opinion on this would be useful. 


5.21 lhere is Et Tafileh? Why the "(sic)"? 


5.23 Annex 41, telegram of 7 March 1919, Pp. 2, para. 3A. Note the reference 
to Winternal frontier." Surely that is internal to the British administration 
‘on both sides of that line. 


5.25 Is it possible to see the memorandum of 19 March 1919 (p. 170 note 
@ 36). ity is it not annexed to EM? 


5.3438 This incident is well known and a reference to it appears in the footnote 
Sip. 48 of the extract from my book in EM Annex 65. Tt might be worth checking 
{n the Zionist Central Archives uhether the Jewish Agency for Palestine (or 
anyone else) raised the matter in Jerusalem or in London with the British 
authorities. 


5.3-06 Where not irrelevant, this contrasts seriously with the attempts of 
the Tovernment of Palestine and the Survey of Palestine to obtain accurate 
information about the border, as described in paras. 6.15 and following of 
our Memorial, 


5,43,04 These paragraphs suggest that we might make a more thorough study 
Sf the reports of the Palestine Police. Did we look at that source? 


5.47 This does not correctly describe the issue as it was placed on the 
Bgenda of the General Assembly. Check more thoroughly in J. Robinson, Palestine 
and the United Nations (1947). 
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5.48 Yes, but check UN doc. A/AC.21/W.4 (and its antecedents) and the UN 
flistorical Archives. Check also the reports of UNSCOP (1947) and the UN 
Hietetine Comittee (1948), and more important, the relevant UN Archives. 





5.51 Check the telegram of the Egyptian Government of 15 May 1948, references 
ii "Israel_and the United Nations, p. 76. note 30 (1956). Is there not a 
pouerfal estoppel” argunent here, based on the totelity of the behaviour 

bf Eqypt and its public justifications during theperiod from 1948 to (at 

the earliest) Sadat's visit to Jerusalem? 





5.53 In view of the arguments based on the GAAS, I suggest. to examine the 

eee Fontials of all delegations for all four sets of negotiations in 1949. 

T suspect that all of Israel's were in the form given in Documents on the 
Foreign Policy of Israel (hereafter Documents), vol. 3, p. 675. I also suspect 
fore the credentials of each of the Arab delegations would have made some 
reference to the resolution(s) of the Security Council cited in EM, Annex 

59. Those resolutions make no reference to the IF, and moreover incorporate 
jetiete 40 of the UN Charter, emphasizing their character as further provisional 
Articie iO She inplication of this is that no delegation was empowered to 
Megotiate a political settlenent, including @ frontier which is a political 
Line. 





5.58 Where was the road in 1948/49? Is there available the map which was 
Used at the time? 


s.cofF Letters passing betueen a delegation and its Foreign Ministry are 

PaeiTy part of the travaux, and do not cone within the scope of the permissible 
Ttererotative materials envisaged in articles 31 and 32 of the Vienne Convention 
of 1969 on the Law of Treaties. It is to be kpt in mind that Documents is 

@ highly selective collection of papers, and is at most representative (in 

the eyes of the editors of the volume) of the topic dealt with. In this connec- 
tien, notice document No. 4 in Documents (cited), especially Dr. Bunche's 

trot vation on p. 11 regarding the difference between armistice and peace, 
CO a eee english an p. 4 of the Companion Volume, ignored by the compilers 
of EM despote the clear indication on ‘the English contents page of the main 
Hebrew volume. I would like to have a check on this in the Bunche archives 

in New York. I doubt if it was a spontaneous remark of Bunche in Rhodes, 

and it looks like a carefuly considered statement. 





5.63 Is this the only, or the correct, conclusion to be drawn? 
5.64 This refers to Operation Horev and the Rafa-El-Arish area. 


5.70 With reference to note 62, uhile a further check should be made on 

720 easons for the omission of the words "or violate etc.", is it nat feasible 
thet they cane to be onitted simply because they were found to be redundant? 
tat iret meeting of the Israel-Lebanese Armistice Conference is not included 
in Documents, vol 3, where this might have been explained (see doc. 164 

on po 2a3). As for Eaypt, see Eytan's remarks at p. 122 of the record of 

the necting of 31 Jenuary 1949 in Documents (cited) at p. 111. Can we Find 

the mop teferred to on p. 173 of that volume? With regard to the proposed 

new article V, paragraph 4 (second revision) on p. 244, can we Sie the revised 
Toure referred to in dec. 144? Article V, paragraph 4, of the GAA is different. 
fea end uhen did this occur? lhat are the implications? Check in Israel 

and UN (Bunche) Archives. 


5.73 Irrelevant. 





5.78 This becomesp central element in the thesis of EM, but it is simply 
Ticorrect; and if a superficial reading of the GAA should lead to this con- 
Glusion, subsequent practice, including above all the yi thdrawal" resolutions 
OF 1956-1957 (EM Annex 65) and Hammarsk jold's contemporary reports do not 

Use the expression IF, but only ADL, thus confirming the identity of the 

tue. But this requires careful and thorough handling. On the Egyptian interpretation, 
Terael would not have had to withdraw from eastern Sinai in_order to comply 
uith the resolutions, a reductio ad absurdum! Is there any relevance in 

the fact that already in its 1949 proposals to the Palestine Conciliation 
Commission, Israel suggested restoring the international frontiers as its 
definitive boundaries with its neighbours? See ©.9- Eykan to de Boisangers 

31 May 1949, Documents, vol. 4 at 291, and in greater details the various 
Teports of the PCC itself. See also Eban's letter on P 401 of that volume. 
This matter requires further investigation. Notice also Map 15, relied on 

in pata. 6.150, as evidencing coincidence of the ADL throughout and the IF 

at the southern end of the line. See also US Department of State, Internation- 
&1 Boundary Study No. 46, April 1965, which is quite categoric on this point. 


5.79 1 presume that the reference in note 88 is to the maps 12-1 and 12- 

Sin the Map Atlas. Note the legend on the bottom left-hand corner of 12+ 

2: "This map is not [emphasis in original] to be considered an authority 

for the delimitation of international boundaries." A full scale photo-offset 
reproduction appears as UN Map No. 200-2X (Reprint) April 1956 as $/1302/Rev.1, 
Meee t, Nep 1, Part 2, in SCOR, Fourth Year, Special Supplement No. 1+ This 
should also be checked in 42 UNTS. 





80 The point is that the frontier was not demarcated thens the area being 
uninhabited. 


5.82 There is a possible non sequitur in the two sentences after the quotation, 
‘Since the expression “area of Palestine" can only mean the area of Palestine 
as defined in its recognized frontiers. 


5.86 The Flattering quotation from my monograph adds nothing to the thesis 

oe The EM. It merely reflects uhat is obvious and natural in the circumstances 
of the time, that the former frontiers of Palestine played a very important part 
in the drawing of the armistice demarcation lines. After all, it was the 

Arab States, spearheaded by Egypt, which initiated the fighting and were 

the first to violate those frontiers. See ‘the messages to the United Nations 
referred to in note 5.47 above. 


5.87 I do not remenber the background paper in EM Annex 68, nor do I know 

Poy or on what authority it was circulated or how it got into the hands of 

the United Nations. This calls for careful investigation. las there any 
covering letter, or is there a record of any conversation when it was handed 
Gver? How was it sent out from the Foreign Ministry? Its date ~— May 1956 

=- arouses curiosity. What prompted it then? In what seems to be a later 

cd more considered version, in a printed pamphlet "For internal use only", 
entitled The Strait of Tiran and the Gulf of Agaba, the word "confirmed" 

fn the perallel passage (para. 14) has been replaced by recognized." _Incident~ 
ally there is an interesting aerial photograph of the whole of the Gulf of 
Aqaba there, of unknown provenance, and it looks as though at Taba the frontier 
is placed uhere we claim it should be. That pamphlet bears the imprint of 

the Ministry for Foreign Affairs Information Division, but for reasons which 





= Rosenne/10 - 


escape me now it was never issued as a general release. I wonder if that 
pamphlet has found its way into the UN Archives? EM, page 205, refers vaguely 

fe 'the UN Archives, but without any further reference. It is possible that 

the passage quoted here, and later in para. 8.42, was based on H. F. Frischwasser- 
Ra'anan, Frontiers of a Nation 40 (1955). I think that was the only book 

knoun to us at the time except for Egypt No. 2 (1905), Cd. 3006, which is 
copiously quoted in both Memorials. 


5,88-149 I find this one of the most difficult parts of the EM, primarily 
focause we do not have yet a coherent account or even theory of our oun for 
the periods 1948-1956 and 1957-1967. The divison I have made into two periods 
should be noted. EM omits all mention of the first, and I think we should 
deal with it quite fully. Note also the EM admits (paras. 5.114, 5.119 et 
aliunde) that the evidence is fragmentary and patchy. The following are 

a few sporadic thoughts for possible directions for our future research pre- 
paratory to forming @ coherent presentation, in point of fact and in leu, 

in our CM. 





(a) The issue raised in note 5.78 above is the fundamental point of 
departure. 


(b) None of the resolutions in Annex 65, and subsequent ones up to 
February 1957 (11th session of the General Assembly, agenda item 66), mention 
the IF. Hammarsk jold's early reports (1956-1960), curiously presented in 
EM in a sunmarized form from R. Higgins’ books and not from the original 
documentation (as would be normal in a governmental document such as a pleading 
fm international litigation) are singularly silent about the IF. The extract 
from Higgins' book in Annex 67 omits (in my copy) p. 474 which is presumably 
ubere there is the first mention of the IF in one of the UNEF Progress Reports 
(and which by that time may not have been written by Hanmarsk jold or Bunche, 
but produced locally). See EM, p. 221, fn. 110. Can we establish what caused 
this change? Is there any comment on the record, by anybody? It may reflect 
a compromise with the Eqyptians uho refused to regard the GAA as terminated 
by the Suez War (1956), but continued to regard it as being in force and 
continued to use the EIMAC despite Israel's having the diametrically opposite view. 


(c) Annex 69 requires the most careful handling. As it stands it 
by no means supports any particular thesis. Thus, nouhere is there any reference 
to any objective criteria by which "the lines betueen the parties" (Burns 
to Amit, 5 Jenuary 1958] are to be established. Burns knew about the "difficulty 
of ascertaining where the line was located on the ground" [Aide-Memoire, 
9 January 1958] "Located" -- American/Canadian usage? Egypt apparently 
objected to references to a "frontier between Egypt and Israel" [Sloan to 
Burns, 14 January 1958 and Memorandum of 8 August 1960]. The agreement of 
both parties was needed for any survey of the frontier, and failing that 
a "provisional location” was made for the use of UNEF and to facilitate its 
task [Memorandum of 23 June 1958 and Message of 12 November 1959]. 


(d) It looks as though efforts were concentrated on the Rafa sector, 
and that Taba only came into the picture for the first time in the Condil/ 
Bunche message of 28 March 1964. 


(e) There are frequent references to markers being placed in approximate 
alignment with the IF, e.g. Musicki to Shakeuy, 23 October 1964. 
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(Ff) The fact that Blain Sloan was at one stage involved in this [Sloane 
to Burns, 14 January 1958] must arouse suspicion. Sloan had been legal adviser 
to UNTSO and in that capacity had refused to honour a delicate arrangement 
with UNTSO in the 1950s for the settlement of the "oil drum incident" involving 
‘one of the Mt. Scopus convoys. As a result, the UN was requested to remove 
him from Israel and the Secretary-General (Trygve Lie, I believe) did this 
im some appropriate way (Israel did not go so far as to declare him persona 
non grata). In 1967, at one stage in the negotiations with U Thant over 
Government House in Jerusalem (occupied in the Six Days War), Sloan was deputed 
to handle the matter. Israel refused to negotiate with him, and on hearing 
our explanation, U Thant replaced him, THis incident is described in my 
formal report on the negotiations in 1967 regarding Government House. So 
far this is the only reference to Sloan which I have come across in EM. 


(g) After we have made our documented version of these events, we 
| can consider the question as a matter of litigation strategy, whether we 
@ sole prerer to Fight the case exclusively on the basis of the Esyptian presentation 
or uhether ue would wish to join issue with that presentation by submitting 
our oun version of the facts. 


jen 


99 See note 1.10 above. 
§.102-5 See note 5.87 above. 
5.106 This links with note 5.78 above. 


5.110 We must examine the uhole of the cited document. See note 5,88-149(b) 
above. I believe the map referred to is Map 5-6 in the Map Atlas. 


S.113fF Israel did not participate in EIMAC from October 1957 onwards. 





5.122 I find this very obscure as regards BP91, which as far as I am able 
to determine does not appear on the Coldham maps. Can we please have a thorough 
check on this. 


@ 5.139 why the word "sad" -- appropriate perhaps in a propaganda piece or 
@ speech in the Security Council, but tendentious and out of place in a 
pleading. 





5.146 Quite frankly, I do not understand the relevance of this paragraph 
and of Annex 71. 


PART 6 


6.03 The EM introduces a new principle here -- rectilinearity, 
which, in the light of later contentions, would seem to be a 
counter to the intervisibility condition. Is rectilinearity 

a known and accepted principle of land boundary making (as opposed 
to maritime boundaries, where it is usual)? 





6.07 This gives the impression that Egypt was the partner in the 1906 negotiations, 
‘and that it was Egyptian strategic interests that were in issue. It is on 
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this point that our Annex 32 as corrected in my letter of 14 May 1987 becomes 
important. See our Memorial, pare. 7.23 and note 8.41 below. 


6.25 The second sentence introduces a completely new conception of inter~ 
Visibility. Is it a scientifically viable conception? The 1906 Agreement 
speaks otherwise. 


6.29 Note 24, If the line is shoun on so many maps as being undelimited 

ease eherwise uncertain, and the dispute is one relating to the interpretation 
OF the 1906 Agreement justiciable only by virtue of the Peace Treaty, why 

fs it a sign of weakness, or a matter for surprise, that Israel should now 
be advancing alternative interpretations? Willingness to have that choice 
itself subject to arbitration is @ sign of good faith, reminiscent of the 
Situation uhich confronted the Arbitral Tribunal in the North Atlantic Coast 
Fisheries case (1910, XI RIAA 167, 186-188). This "good faith” aspect is 
discussed in my Developments in the Law of Treaties, Ch. 4, MS p. 358 (in 

he press). 


6.35fF Is an analysis of the legislative history of the Compromis required 
here? 


6.41 (And perhaps elseuhere). Surely actions after the entry into force 

Be lhe Peace Treaty are not evidence, one wey or the other, but are attempts 
to implement the Peace Treaty in good faith in accordance with the pacta 
sunt servanda rule. Therefore such actions do not prejudice either side's 
Tegal case. This observation is of general application. 





6.74 See note 6.07 above. 


6.79 This paragraph raises the question whether we should not annex the 
whole of Rushdi's book (in translation) to our CM (I have always thought 
that it should have been annexed to the Memorial). 





6.80 This paragraph apparently refers to maps 2 and 1 respectively in the 
Map Atlas, Is the reversal of the order a deliberate confusion? 


6.81 There is no doubt that a professional explanation for these Israeli 
maps is required. If possible, those explanations should be tied in with 
the account of UNEF etc. in Part 5 of the EM or our counter-text (see note 
5.88-149(g) above. 


6.83 Last phrase. Were the "understandings" in the Joint Commission to 

be regarded as final and binding? The Peace Treaty nouhere states that they 
are. Accordingly, objection is taken to the pejorative implications of the 
word "reneged." 


5 Can evidence be produced? 





in 
lem 


i> 


.87 I have never seen the US map annexed to the Compromis. Does it contain 
‘disclaimer regarding boundaries? 


io 8 
in 
eg 


Same observation as in note 6.83 above regarding the word "renege." 


io 
io 
In 


Same observation as in note 6.24 above. 
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6.99 Can we examine the Parker papers iin England? When did the Egyptians 
make their examination? If before the Compromis (or before 1982), can their 
good faith be attacked on the ground that that this information should have 
been disclosed in the negotiating stage? 





6.109 "At or in the innediate vicinity" supports our submissions in the alternative, 
Aotuithstanding the attempted explanation in the EM of "or in the immediate 
vicinity." There may be a tactical problem of uhen to exploit this. On 

the other hand, as a matter of first impression this paragraph certainly 


seems to make a serious dent in our argument about intervisibility. 
6.108 Note 67 exhibits sensitivity about the intervisibility problem. 


6.126 Unsigned copy obtained from the PRO. How does this square with our 
Fonsr 91, G1? What is the evidence for the statement that only the Turkish 
copy was signed, and then only by the Turkish Commissioners (which would 
hove been an unusual procedure even in 1906)? Findlay to Grey, 2 October 
1906 (our Annex 51) and Shoucairi at p. 611 (our Annex 58) do not bear this 
out. 


6.131 hat is the explanation for Israel's "refusal to participate in the 
use of @ common map"? 


6.137FF It looks as though this section brings into play JK's papers, especially 
Wos. 1) 22, 24, 28 and 41 (and perhaps others) Can they be rewritten in 
cM style. 





6.147 Is there any other map in the UN Archives? The small-scale map annexed 
tS resolution 181 (II) of 29 Novenber 1947 is obviously and in the nature 

of things for purposes of illustration only. The resdution seems to have 
envisaged the establishment of one or more boundary commissions, although 
this is nouhere directly stated, and the same thought underlies UN doc. 
A/AC.21/W.4 mentioned in note 5.48 above. See resolution 181 (11), Part 

1, Section 8, paragraph 3 and Part II, Section A in fine at pp. 133 and 145 
Ot the official print of the resolution in UN doc. A/S19 (reproduced in EM 
Rmnex 57). The map is designated Map No. 103(b), UN Presentation 599 (b)», 
Novenber 1947. What was its parent map? I suggest a closer examination 

Of the boundary issue in the negotiations preceding the adoption of resolution 
181(II), with special reference to the Egyptian position. This examination 
should not be confined to the published official records of the General 
Assenbly. There might be room for an estoppel argument against Egypt. 

See note 5.51 above. 





6.150 Read in connection with note 5.78 above, what is the parent map for 
Sil fis series of Israeli maps? See also notes 7.53 to 7.65 below, 


6.153 As a layman I find map 16 virtually unintelligible, since it is not 
Giloured. But under my poverful glass I believe that it may still show the 
ADL and the IF as one. 


6.161 Is a tourism map really relevant? All said and done, the Green Line, 
Tightly or wrongly, had virtually disappeared by the date of this map and 

vas of no practical consequence for tourists, whether internal or from abroad. 
As far as the EM is concerned, the reproduction is so bad that the map is 
virtually useless. 
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6.162 On map 23 the authors of EM have overlooked the Hebrew legend reading: 
‘This map is not authoritative for boundaries." 


6.163 With regard to map 24, is there anywhere in the Atlas of Israel (of 
which I see a new edition being advertised in the Jerusalem Post) any general 
or specific disclaimer as regards boundaries? I once advised on this (see 
my opinion 1/64 of 16 January 1964, in Hebrew). 


6.165 I recommend that we make our oun investigation of the League of Nations 
maps. We do have some secondary material as noted in my report on the Admission 
of Egypt into the League of Nations (of 21 March 1987), para. 13, but I 
believe that there is another study of maps in the League Archives somewhere. 

In view of the usesade of those map archives in EM, we should undertake an 
independent research. 


5.166 This map is not authoritative for anything. 


6.167 I do not know where this map came from or what is its parent map. 

The US version of the report of the Anglo-American Committee of Enquiry contains 
no map, nor is this map mentioned in the appendix on maps in the State Department's: 
study mentioned in note 5.78 above. For the report, see Department of State 
Publication 2536 Near Eastern Series 2, 1945. Can further research be undertaken 
in the US, perhaps by direct enquiry @f the State Department itself? The 

CIA may have made some good unclassified maps also. 


6.171 The thesis of this paragraph is open to question in so far as maps 

‘all or some) contain explicit reservations as to their authoritativeness 
regarding boundaries. If it is correct that commercial publishers for self- 
protection normally add a reservation of this character, as well as for reasons 
of copyright, does this apply to the same extent or in the same way to official 
maps? 


PART Z 


7.01-05 The silence of the Compromis on the question of the law to be applied 

by the Tribunal apart from the elements mentioned in article II is a notable 
feature of that instrument and is presumably deliberate. Is any further 

Light thrown on this in the legislative history? We have to consider whether 

to express reservations at these paragraphs, and if so how to do this. We 

have dealt with the matter in quite a different way in chapter 5 of our Memorial, 
in a much narrower way than is done in EM. 


7.06-20 Surely all this is completely irrelevant to any legal process of inter- 
pretation of the Peace Treaty or of the 1906 Agreement? In some respects 
the EM is knojcking at an open door. The issue is not "What?" but "where?", 
Uti possideti¥ does not answer that question. The same can be said about 
State succession. This observation is a reprise of note 1.09 above regarding 
he critical date theory. 





7.2327 This also seems to a large extent to be irrelevant. I have doubts 
whether it is necessary in this case to go too deeply into the theoretical 
distinctions between estoppel (if it really exists in international law and 
which I not only doubt but would also be hesitant in using given the composition 
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of the Tribunal), acquiescence and de facto agreement, or in relation to 

the conduct of third States (a novel application of the doctrines!). INstead 
of arguing about all this, I think the proper approach should be to turn 
everything against the other side, to reject all their contentions in a wholesale 
way on the basis of their conduct -- the invasion of 1948, their persistent 
refusal to recognize Israel, their refusal to implement Security Council 
resolution 95 (1951) of 1 September 1951, Nasser’a encouragement to the Fedayeen 
leading to the Suez War, Nasser's provocations leading to the Sx Days War, 

their unprovoked attack in the Yom Kippur War, etc (actually, we could even 

go back further, before the establishment of Israel, hen they were instrumental 
in initiating the Arab boycott of Israel and in attempting to close the Suez 
Cabal to "Zionist" cargoes). In this bitter political framework how can 

they draw any advantage from the conduct of a State which they refused to 
recognize, and especially as regards a line which they formally refused 

to accept as a frontier between Israel and Egypt, as their oun pleading shows 
(paras. 5.88-149 and Annex 69). This is subject to note 2.02 above. When 

we talk about the conduct of the parties in paras. 3.33-34 of our Memorial, 

we refer to the parties to the 1905 Agreement. 





7.27 To the last sentence, add "(or Great Britain, as Protecting Power of 
Egypt)". 


7.2831 With all respect to Judge Alfaro and the learned members of the Palena 
Tribunal, none of the cases cited here display the excessive abnormalities 
which characterized the relations between Israel and Egypt between 1948 

and the entry into force of the Peace Treaty. With four (if not five [War 

of Attrition] wars, unceasing tension, suspicien, and awesome security problems, 

with powerful pressures pulling each of the parties in different directions 

at different times, in @ menacing world situation of which the Middle East 

was one of the focal points of Super-Power rivalry, of course there are inconsist~ 

encies in the conduct of both parties. But those inconsistencies have nothing 
to do with the interpretation of the Peace Treaty or the 1906 Agreement. 

In a context of this complex kind, Article 40 of the Charter, recited in 

the GAA, must be given an elevated status (cf.Article 103) and be given also 
full force and effect in the legal regime for assessing the conduct of the 

parties, uhatever the legal qualification of that conduct that may be employed. 
At the same time, I assume that the quotations in these three paragraphs 

and the literature cited on p. 364, note 23, are cerefully selective. I 
therefore recommend a thorough study of all that (and other standard literature 

of international law). We might also take a look at the French, Swedish 

and Swiss attitudes to what became article 45 of the Vienna Convention on 

the Law of Treaties of 1969 (see my Law of Treaties at 262 (1970)). I have 

a copy of the Swedish official commentary on that Conference which was cited 

by Lagergren at p. 33 of his BP award (1974), 57 ILR 297. 


7.32 Same general observation. 


Te In the Temple case the maps had been formally communicated to Thailand 
by France as protecting Power of Cambodia and formally accepted by Thailand. 
Who format? communicated any maps: to Israel Indeed, the British authorities 
formally stated that they did not possess these, see our Annex 91. And what 
about Annex 71 of our memorial? 


7.331 I do not see the relevance of this unless it is to demonstrate that 
they have read Lagergren and went to give him a pat on the back (we have 
done the same thing in para. 8.14(1) @f our Memorial). 
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7.39 I doubt very much if doctrines applicable to maritime boundaries, more 
particularly to continental shelf delimitations, can be applied to the inter- 
pretation of treaties delimting land boundaries, and we should not be put, 

off by the word "albeit" in line 3 (which shows that the authors of EM are 
aware of this). In the recent Frontier Dispte case the Chamber of the International 
Court (Hedjaoui, Lachs, Ruda, Luclaire, Abi-Seab) stated: "[T]he process 

by which a court determines the line of a land boundary between tuo States 
can be clearly distinguished from the process by which it identifies the 
tules and principles applicable to the delimitation of the continental shelf." 
[1986] ICJ Reports 554, 578 (para. 47). I wonder if this is not a subtle 
attempt to buttress the "rectilinearity" theory, see note 6.03 above. 


7.40 What is meant by "the independence of a new State is formally recognized 
by that [the competent international] organ"? In 1948 Egypt and the other 

Arab States were denying the competence of the General Assembly to recommend 
the establishment of the Jewish State, and even wanted to request various 
advisory opinions of the International Court on that question. See my Lau 

and Practice of the International Court 685, note 4 (General Assembly) and 

6B, note 6 (Security Council)(1965, 1985). Also M, Pomerance, The Advisor 
Function of the International Court in the League and UN Eras 248 (and elseuhere) 
with particulars of Egyptian sponsorship (973). Israel was "recognized" 

by the Security Council in July 1948, See my "Recognition of Israel by the 
Security Council in 1948" in 13 Israel Yearbook on Hunan Rights 295 (1983). 
Israel was "recognized" by the General Assembly on the adhission of its observer 
delegation to participate in the work of the First Commitee at its 161st 
meeting on 14 October 1948 (after a vote) (in those days non-Member States 
could not participate in the Plenary, and a fortiori entities which were 

not States). Check the Egyptian position on that. See also my "Recognition 

of States by the United Nations" in XXVI BYIL 437 (1949). Most (if not all) 

of the formal recognitions of Israel by individual States were subject to 
formal reservations as to its territorial extent (these were not limited 

to Jerusalem). 








72.41 It is a fact, as stated, that many of the formal recognitions of Israel 
were made subject to reservations as regards its boundaries. These reservations 
were sometimes implied through reference to resolution 181(II), and sometimes 
explicit. Cf. Documents, vol. 1, 3 (USA), 22 (USSR). I think a properly 
documented historical paper should be prepared, but that we should decide 

Jater what to do with it. I also recall Jessup's by now classic statement 

‘on the relationship between statehood and recognition thereof and the existence 
of fixed and recognized boundaries at the 383rd meeting of the Security Council 
on 2 December 1948, 


7.53 On the St. Croix River Arbitration as an illustration of a fetish of 
British imperial diplomacy to use false maps, see my note from Utrecht of 

8 February 1987. As to the error argument in the present case, it will only 
work against Egypt, because Israel did not participate in the delimitation 
or demarcation processes in 1906. 


7.62 In connection with the argument about third party maps, note that in 
7949 the GAA was "witnessed" by the UN, and the Peage Treaty was witnessed 
by the USA. I know of no international discussion on the implications of 
the witnessing of an international treaty, and if we are to become involved 
in some pioneer argumentation, I would urge a cautious approach (it might 
be flattering to the Tribunal to produce a major precedent on this!). I 
note thatthe so-called Tashkent Declaration between India and Pakistan of 
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10 January invited the Chairman of the USSR Council of Ministers to witness 

it, but whether he did so or not is not indicated on my copy of that instrumennt. 
Witnessing such an important document at so high a level, while primarily 

an act of political significance, must have some legal consequences as regards 
maps annexed to the document and therefore embraced within the "witnessing" 

even if not signed by the witness. I recommend further study of this. 


7.64 This paragraph touches upon the delicate issue of the unity of the 

State. What is the formal organization of the Survey of Israel in comparison 

with the Survey of Palestine and the Survey of Egypt, in the State hierarchy? 

What are its terms of reference? What member of the Government holds parliamentary 
and budgetary responsibility for it? 


7,65 See note 6.47 above. 


PART B 


On this Part generally, I have formed the tentative view that we must continue 
to base our case essentially on the elements of fact. I find no great or 
significant difference between the two memorials as regards the essential 
question, namely that the 1906 Agreement is controlling. There are some 
major differences of legal presentation, but I am not convinced that they 
are in any way decisive. Leaving aside the professional elements of fact, 
for which the Survey of Israel is probably the most competent organ to assess, 
I see a need for a series of thorough historical/political/military studies 
on the following major aspects. 


(a) The politics of the relations between Israel and Egypt from 1948 
(perhaps from 1946) to the entry into force of the Peace Treaty. The general 
objective here is to counter all the estoppel and related arguments in the 
EM, whatever their precise legal qualification. This study provides the 
backdrop for the remaining studies. 


(b) A full account of the negotiation of the relevant parts of the 
GAA in 1949, with particular reference to the whole of the ADL and its relations 
with the IF. 


(c) A full and documented account of the actual demarcation of the 
ADL/IF in the two periodg1949-1956 and 1957-1967. I attach importance to 
this periodization, because of the fact that the "partners" and the politico/legal 
framework and functions of the demarcation were different in each case. 


These papers should be written in English in proper narrative form for inclusion 

in one way or another in our CM, all relevant documents being annexed. Probably 
paper (a) could be prepared on the basis of United Nations Official Records. 

Papers (b) and (c) seem to require extensive research in various archives 

in Israel and abroad, and papers still classified will have to be properly 
declassified by the competent declassifying authorities. In that connection, 

the responsible press should not be overlooked. I have no doubt that research 

of this nature is going to be an elaborate operation and that time is pressing. But it 
ig now essential, The following observations on Part 8 are subject to this. 
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8.01 CF. notes 1.09 and 2.02 above. The date problem is presented here 

Tha someuhat different way than the expression "critical date" would suggest. 
T think that we can accept the time factor as presented here, but it should 

be treated simply as a fact, not as a point of departure for a legal theory. 
The fact is that the location of the 14 BPs which the Tribunal is requested 

to determine is their location as it should have been in 1922, If the Tribunal 
cannot determine that location, it must say so, but in such a way that it 

does not produce a non liquet. Cf. article 11 of the Model Rules on Arbitral 
Procedure of the International Lau Commission, in its Yearbook, 1958-II at 

84, Can we frame our pleadings accordingly? 


8.02 Second sentence: Who are the "parties" here? And what other "International 
entities concerned" are meant? Does this include the Jewish Agency for Palestine 
established and regognized under article 4 of the Mandate and acknowledged 

by the Permanent Court of International Justice in the first Mavrommatis 

case (1924)? Should we throw that in? It would give us a standing in the 
determination of the boundary in 1922. Would that be to our interest today? 

Or should we keep that facet as a res inter alios acta as far as we are concerned? 


8.04 The reference to the Burkina Faso/Mali case is irrelevant, Those two 
States were bound by the Cairo declaration of the OAU, apart from the fact 
that the whole of the uti possidetis is irrelevant to this case. The main 
issues are of fact. 


B.07ff It must be recalled that Egypt was not the real party to the 1906 negotiation, 


‘and the so-called Egyptian Commissioners did not report to any Egyptian authority 
(I assume this is correct). Does this affect the "historical evidence"? 


8.10 This seems to be a crucial paragraph. . 


8.12 There was no interest in Taba as such, neither in 1906 nor in 1922 

‘or indeed during any part of the mandatory period. It was uninhabited and 
in reality there were no problems of jurisdiction or administration or other 
issues implying a manifestation of sovereignty. If there was some sort of 
check post there, Taba was not an authorized point of entry into Palestine 
for any purpose, including the entry of persons or goods into the country. 
Cf the Customs Frontier Order 1940 (text in file of supplementary documents, 
but check in Palestine Gazette). The Egyptian census and statistical material 
in our Memorial is important in this connection. I note that the same may 
be comet as regards Egypt. See the Code de 1'Administration des Douanes, 
vol. I, 160 (1927, in our volumes of supplementary documents). Is there 

a later edition? 


8.15 See notes 5-34 to 5.38 above. 


8.16 I wonder if their "policy of improving communications with Sinai" means 
anything? When was it announced? How was it budgeted? The whole area was 
under British control, maintained by the Anglo-Eayptian Treaty of 1936 (Cmd. 
5360). Was this improvement Egyptian or British? Did it have anything to 
do with preparations for the Second World War? Along the Mediterranean 
coast, were not similar works undertaken by the British authorities in Palestine? 
Thus the Palestine Railuays terminated on the Suez Canal at El-Kantara, where 
the narcotics control was also maintained (was there enything similar at 
Taba?), and, I believe (subject to checking) the Palestine Telephone service 
also terminated at El-Kantara (if so, how far eastwards did it go according 
to the 1906 line?) All this should be checked. Did Taba play any role in 
overland "illegal immigration"? 


- Rosenne/19 - 


8.18 See note 5.47 above. 
8.19 There is no question of "general recognition of the Eayptian frontiers 
by the international community of States.” Indeed, the whole conception 

is most unusual, The question did not arise, as would indeed become clear 
were the agenda item correctly described wherever it is referred to in EM, 
Also Egypt voted against all the time, and therefore excluded itself from 
any "general recognition". Incidentally, this may be a convenient place to 
mention that when Egypt's application for admission into the League was under 
examination in 1937, a letter was actually drafted by senior officials asking 
inter alia for "le texte des traités définissant les frontiéres de 1'Egypte" 
but after a conversation betweeen the Secretary-General (Avenol) and the 
Foreign Minister (Wacyf Boutros Ghali) on 5 April 1937, of which details 

are unavailable, Avenol minuted on the draft "inutile" and it was fever sent. 
See my report in note 6.165 above, para. 7. This might now come in useful 
in a way different than was once thought. 


820-24 This raises the very fundamental and, as far as I know novel, question 
of whether Egypt which consistently refused to recognize Israel for any purpose 
(save to attack it) until 1978 is in a position to rely in any way, and 

under any legal qualification, on Israel's conduct in a way prejudicial to 
Israel. It should also be noted that notwithstanding the communication of 

14 May 1948 of Eliahu Elath (uhich was made without authority, as is explained 
in Documents, vol. 1, No. 1, paras. 4, 5 and No, 2 [I suggest a parallel 

check in FRUS]), the boundaries were not mentioned in the Declaration of 
Independence. For the circumstances and the vote, see State Archives, Minhelet 
ha Am: Protokolim, 18 be April-13 be Mai 1948 at 114. I think that if the 
hecessary research is done, it might be possible to build up a strong case 

et Aa ph ena eat Pemex i sees r078g) tes wre aE 
thesis. 





8.25 Who started the hostilities, and what was Egypt's role in all that? 
‘To be kind, we can recall that this was under the monarchical regime of 
King Farouk and that the republican regime today is different: but we are 
talking about the State, not the individuals or its regime). Nemo potest 


contra _sua facta venire, and ex turpe causa non oritur jus. See also note 
5.28 above, 


8.26 The phrase "and elsewhere shall not violate the international frontier" 
Tefers to all the frontiers of Palestine/Israel. The Arab States were acting 
in concert (did they not have some sort of unified command?). The GAA would 
have been useless if it had left Egypt in @ position to attack Israel across 
some other frontier, for instance Jordan, or if it had left Israel similarly 
to attack Egypt. In the other agreements the words were found to be redundant, 
since in fact not any other of the limitrophe countries was in a position 

that it could attack Israel over some other frontier, and vice versa; and 

the issue, should it arise, was found to be covered by the last phrase of 

the provision. 


5.28 See also note 5.87 above. 


8.331 Check in Israel and UN Archives. Given the date this obviously refers 
to Operation Horev and El-Arish, 





8.32 This does not deal with the interpretation of the 1906 Agreement. 
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8.34 See note 5.58 above. Again, where was that road? Do we have the actual 
maps used by GHQ when it instructed the delegation at Rhodes? 


8.35 It does not follow that the whole road lay within Egyptian territory, 
but this is a question of fact. Does the paragraph stand up to a professional 
military analysis? 





8.36 There is no inescapable conclusion from the premiss. The Israel/JOrdan 

and Israel/Lebanon lines ran! through populated areas. THose international 
frontiers were quite arbitrary. The Palestine/Lebanon boundary was the result 

of a purely European deal, between Britain and France, more so even than 

the 1906 Agreement, while the Israel/Jordan line was based on the cease- 

Fires and truces of 1948, Taba was out of all this and my guess is that 

no one had ever given it a thought until it became inhabited and its potentialities 
al a the open (cf. the article by Y. Braslousky in Molad,, vol. 1, p+ 

62 (1948). 





8.37 What about res inter alios acta? I doubt if the map was scrutinized 
with that degree of care in that sector. The problems with Jordan concerned 
Wadi Ara and the Little Triangle, and the West Bank, not the frontier between 
Israel and Egypt. In addition, as pointed out in note 5.79 above, the map 
contains a specific reservation about boundaries. 


8.40 The evidence can also support a view that after 1957 Israel began taking 
a closer look at the frontier, The result of the 1956 Suez War was the opening 
of the Strait of Tiran and the end of the stagnation of Elath, coinciding with 
the transformation of the whole of that area from an uninhabited to an inhabited 
one. 





8.41 The Rushdi book demonstrates the strategic importance of Taba to the 
Turks, i.e. to the Power to the north of the line. See also note 6.07 above. 
The last sentence of the paragraph does not necessarily follow from what 
precedes. 


8.42 See note 5.87 above. 


8.43 Was the statement "made to the United Nations"? It is not to be found 

in any of the Official Records. I am reminded of the bitter controversy 

in 1967 over Hanmarskjold's "good faith" agreement about UNEF with Egypt. 

That agreement was found in his personal papers but not in any official document: 
of the United Nations. I think most of this material can be found in ILM 

for 1967, The controversy was provoked by a letter from Ernest Gross in 

the New York Times shortly after the Six Days War and U Thant's decision 

to withdraw UNEF. 


8.44 The operative words of this paragraph, and the theme which runs through 
‘all the UNEF documents included in EM Annex 69, are: "for its oun purposes." 
On that Annex, see note 5.88-149(c) above. 

8.45 What came out of those meetings? 


8.46 How do these co-ordinates compare with our Annex 71? hen did the 
Egyptians establish their co-ordinates? 


8.51 On the problem of the Israeli alternatives for BP 91, see note 5.29 above. 
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8.52 Do we have the text of the US oral message? But apart from that, it 
Ts important to disabuse the Tribunal of any idea that Israel is trying to 
change the boundary. The boundary itself is not in dispute. We are trying 
to determine where it is in 14 given places. 


8.5359 While I think we are reasonably strong on maps, and subject to what 

the Survey of Israel has to say, I do not think that at this stage we need 

say much more than we have already saud until we see uhat the other side 

makes of the German/Turkish maps we have included in our Memorial. Tt is 

to be stressed that so far these are the only maps which come from the northern 
side of the line, and as JK's papers point out, all the British maps were 
compiled as the result of various forms of clandestine and partisan operations 
until the British had poysical access to the area after 1917, I think this 

is a very cardinal feature of the case. 





8.81 I think that this needs to be dealt with fully. 


Jerusalem 
9 June £987 Sh.R. 











0930/01 /06/87 
Telecon with Walden, 
I suggested a preliminary meeting before the meeting of 14 June 
to discuss the handling of the historical questions from 1949 
onwewards, to be attended by representative of the State Archives, 
the Army, Bar-Yaakov and any other considered useful. Object 
is to have a detailed work plan to present to the meeting of 
14 June. I welcomed the idea that Bar Yaakov should go to NYC 
as I had recommended, but also sduggested that he examines the 
map archives of the League of Nations in Geneva while I am there 
in the last week of June. 


Sh.R. 
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Telephone conversation with Walter Eytan, 1830/29/05/87 


I read him relevant extracts of EL's letter of 21 Narch concerning the ADL 

and IF at the southern end, and an extract of my reply of today. WE confirmed 

my reply to the best of his recollection, and if we think it necessary would 

be prepared to state this in an affidavirt and be open to x-examination. 

In reply to my questions, WE has no private papers of his oun, but all his official 
dpapers were automatically sent to the MFA archives and Registry. 

fle thinks Col. Shgrine of the Egyptian delegation at Rhodes is still alive. Perhaps 
also some others. 

T reminded himn that I thought that tuo menbers of our delegation, Fatty Hardévy and 
Arieh Simon (later of Ben Shemen) kept fairly detailed diaries. 

I asked if I cld send him the relevant extracts of the Eayp-tian Memorial if I 
thought it necessary. and he agreed. 


1850/28/05/87 Sh.R. 
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I do not have yet @ residence phone, but if necessary you will be able to 


get it from Esther in due course. 


I have spoked to Yohanan Bein about this arrangement. 


» and I hope 
If 
T shell 


of 1 Jul 
(probably 
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TABA 
EGYPTIAN MEMORIAL 


RECEIVED 1500/25/05/87 


Sh.R 
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22 Wey 1987 


To: R, Sabell 


I expect you have seen Singer's letter of 12 May 1987 (which I received only 
waldeiey) So tery toate ef St: Weach eee @ Read. The form in which this 
material is presented does not make for easy use, and I feel that something 
professional needs to be done on it before our 14 June mesting. 


I suggest that Bar Yaakov be invited to take this in hend and produce something 
appropriate in English. To do this will obviously require some delving into 
the archives, whether in the FA or in the State Srchives, or perhaps both, 

T do not know. 


T do not see how we can discuss whatever contentions the other side mey have 
advanced in its Memorial without a fairly sdubstantial paper of our oun, 

It obviously does not have to be the final version for our CM, but shouls 
be close to it. 


T feek that time is short. 
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E. LAUTERPACHT QC : 7 HERSCHEL ROAD : CAMBRIDGE CB39AG 
0223 354707 


21 May 1987 


H.E. Professor Shabtai Rosenne, 
P.O.B, 3313, 

Jerusalem 91 033, 

Israel. 


Dear Shabtai, 


Many thanks for your letter of 11 May and the copy 
e of your note to Robbie Sabel of 14 May. 


I am very glad that the CUP are to publish your book 
and I greatly look forward to seeing it in due course. 


As regards Taba, when Robbie spoke to me on the tele- 
phone about the points to which you have drawn attention 
I supported your suggestion that we should produce a sheet 
of errata. There is no desperate hurry about this and we 
can check the contents when I come to Jerusalem for a very 
short visit on 14 and 15 June. 





In the meantime I have received and read the Egyptian 
Memorial. It is much as one would have expected it to be 
but it will, of course, require a fair amount of work to 
produce a satisfactory reply. 


While we shall all exchange comments on 14 and 15 June 

it will I think be particularly helpful if in the interval 
e between now and then you could give specially careful 

attention to the passages on the 1949 Armistice Agreement 
My own belief now that I have checked the maps is that the 
Egyptians have made a specific and serious error in at any 
rate one respect. This is in the passages where they rely 
upon the references to the Taba-Quoseima road as establishing 
that Taba must have been in Egyptian territory. My impression 
is that this is the road that descends to the Gulf through 
Wadi El-Masri and then turns right to follow the coast towards 
Taba. If this is correct then a substantial part of the road 
must have run through Israeli territory irrespective of whether 
BP 91 is at the Egyptian or the Israeli location 


The main Egyptian point in connection with the Armistice 
Agreement, namely, that in the southern part of the frontier 





—E———— ee 


there was no ADL but only the international frontier is, 
I think, correct. I regret that I did not fully appreciate 
this when the Memorial was being drafted. 


Anyway, all this can be talked about when we see each 
other. 


With kind regards and all best wishes, 


Yours ever, 


he 








21 Nay 1987 


To: R. Sabell 
I can now give you my movements over the next 10 waeks: 


I shell be leaving for Geneva on 16 June (ppstponed on account of the meetings 
of 14/15 June) and via Geneva/London/tiew York shall be at Charlottesville, 
Virginia, from 6 July until 14 August when I return homu. fly eddress in 
Charlottesville will be Center for Oceans Law & Policy, UNiversity of Virginia, 
Charlottesville Virginia 22801, tel. (604) $24 7441. Residence telephone 

not yet known but will be obtainable fron Esther, 


Correspondence for me should preferebly be sent via Richard Simmonds, in 
the Library of Neum, New York (or direct). 


I expect to be returning to Europe st the end of August, but would be available 
here suring the lest two weeks of the month. 


Hille 
I shall require both of the Memorials to be forwarded to me at Charlottesv: 
inmediately after the meetings next June. 











13 May 1987 


Robbie Sabell, MFA. 


Tos 


observations on the presentation of the annexes in our Memorial. 
d that this mekes a most unfavourable impression, 


Herewith 
Ilan 


Ir 


ie 


Berst wishes, 
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note on annexes 
1. Incomplete, appendices missing. 


26 Page 2. What is the meaning of the hasndwritten note and whose is 
it? The agreement appears in its proper place at p. 14. 


i. Badly reproduced in parts. 
32, I suggest having a grephologist clear this up. 


38, Page 5, line 5. Whose underlining is this? It is quite different 
from the underlining on p. 15 [45]. 


45, hose marks are these on the first tuo paragraphs? 
52. Whose marks are these on the first page? 


54. Why no English translation? This annex does not conform to artiche % 
of the compromis. who is supposed to read it? 


56 Whose marks? 

58 Same remarks as Annex 54, Also whose marks, e.g. on pages 615, 8167 
62 Incomplete. 

63. Whose marks (both pages)? 


20. hose marks? What about the botched date, some time in 1952 at the 
top. leat is 


71. Whose underlining and marks? 


75. The marks here are confused, and it is not clear what is on the original 
in our files and what has been added. 


26. Similar observation, especially regarding the foot of page 2+ 
78, What is the significance of the Hebrew writing on this paper? 
81, Whose marks? 

82. Whose underlining? 

@@ 83 Whose mark? 

83A, Same observation as to annex SA. 

84, Very nice, but the footnotes do not appear in the original. 
85. Whose underlining? 


Jerusalem 
19 May 1987 SheRe 
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on jonny, 16 MOY 197 goer . 
7.0. 80x am sor Fn 
To: J. Kimche 
E. Lauterpac-* 
R. Sabell 


Two miscellaneous pieces of information (probabiy useless) which I have garnered. 
I 


With the aid of Beth ha Tefutsot, the Encyclopedia Judaica and Brockha.. 1955 
ed.» vol. 8) and following a conversation with Kurt LIpstein in Cambricge, 

I have managed to locate that shadowy German figure uho appears in the 1906 
Socuments as Baron Oppenheim. In full, his name was Max Simon Adrian Freiherr 
von Oppenheim, born in Cologne in 1860, d¥ed in Germany in 1946. He was the 
Son of Simon Oppenheim who was both ennobled and baptized, himself the son 

of Solomon of Frankfurt and Bonn, later Cologne, and founder of the well 
knoun private bank Sal Oppenheim Jr & Cie. Our baron entered the German 
diplomatic service and took an active part in the negotiations between Germany 
and Turkey concerning the construction of the Baghdad railuay, 


Baron Oppenheim wrote a book entitled Vom Mittelmeer z. Pers.Golf. This 

was published in 1899, that is between the tuo Taba crises. I think it might 
be worth while taking a look at that book (which I would hope is in the British 
Museum), to see if it contains anything of pertinence to our case, for instance 
@ description of TabafAgaba after the 1892 crisis, This would be the only 
thing we have, for the moment, from the Turkish side. 


T also wonder whether either in the Foreign Office archives, or in any of 
the relevant German archives, it would be possible to find out anything more 
of interest and use to our case, 


Il 


Looking through some Egyptian literature on international law, I caméacross 
Teferences to tuo pieces in English by Sultan, as follows: 


The Interpretation of International Agreements with special reference 
te the principle of restrictive interpretation (Cairo 1965). 


"Function of Restrictive Interpretation" in 22 Revue égyptienne de 
droit international (1966). 


T had fever heard of tither of these. They would be worth looking at. I 
imagine the second is in our Foreign Office Library and I would ask Robbie 
to have it circulated, I have no idea where the first can be found, but 

if necessary when I am next in Virginia I can try and track it doun, perhaps 
in the Library of Congress. 


Best wishes, 
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Mr. R. Sabell. 
ear Robbie, 


On Friday morningyawhen we met by chance, I mentioned to you (and this is 

explained more fully in my letter of 14 May), that the botched reproduction 

of Map No. 11 was to be regretted as this is a key document in our case, 

and T thought that a corrigendum should be sent immediately. I must say 

i was extremely surprised to be told, without any time for reflection, that 

NT do not want any corrigendun" or words to that effect. I have to meke 

it clear that in international litigation (of which I have had a great deal 

f experience, probably more than anyone on our team), uhat "I" ant or not 

is simply of no relevance. All that is relevant is what is necessary for 

the proper conduct of the case. It could well oe that after further consideration, 

and Rearing the vieus of others and weighing the pros and cons, I would be 

Convinced and change my mind. But I take exception to this inmediate reaction 

ta my considered view concerning something which is very serious and, indeed, 

central to our case. TI can only put your "shooting from the hip" in that 

way down to fatigue after your recent exertions, My letter of 14 May indicates 
@ some other corrections uhich need to be made, and unich are not matters which 

can wait for the Counter-memorial. There is nothing unusual or improper 

about corrigenda in this type of document. 


T will tell you now, that on closer study of the Annexes, I am not 
satisfied with them, and I am sorry that they are presented in uhat I regard 
as a careless way. I especially emphasized to Walden that there are far 
too many marks on the PRO papers (it makes their reading difficult for me), 
and that none of these marks should appear in the Annexes. He assured me 
that this would be taken care of. hen I have Finished my examination of 
our Annexes, I will send you what further observations I might have. 


On another point which I briefly mentioned to you. You will recall 
that in the March meetings, some unease was felt by all concerned (including 
above all by myself and the Army, uho together have a great deal of knouledge 
about the pre-history of the affair), at the presentation on pages 29 to 
37 (paras, 25 to 428) of Eli's draft. Asa result, I was asked to work it 
over with the Army and produce a new text. I spent all the morning of 26 
March with the Army in Tel Aviv, following which we presented the text which 

@ 0 appears in paras. 4.21 to 4.28 of our Memorial (I presume, though I have 
not yet examined it closely, more or less in the form we worked out). At 
the same time, following an important presentation from the Head of the Army's 
Historical Division, we all felt that something had to be added to bridge 
the gap between 1949 and 1983. Accordingly, at the evening session of 26 
March I proposed the following addition: 


sadd new para. 258 


During the periods 1949-1956 and 1957-1967, various attempts were made, 

as circumstances required, by the Israel Defence Force, the Egyptian 

Army, UNTSO and UNEF, ta demarcate the lines for the purpose of separating 
the armed forces of Israel and Egypt so as to prevent incidents by 
patrols of either party. Coordination of these unilateral steps were 
(sic] effected through the MAC or UNEF I. 
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The purpose of these demarcations is illustrated by the minutes of 
the meeting of 9 November 1959 between the IDF and UNEF (annex ), 
namely the marking of patrol limits. For the purpose of this memorial, 
which is submitted in conformity with the arbitration compromis, it 

is mot considered necessary to enter into details of those operations, 
but Israel reserves the right to do so later if necessary. 


According to my notes, I explained that ue had worked out that final text 
in the car coming back to Jerusalem, and that it was rough (as you can see, 
it has a grammatical mistake in it). My notes go on to indicate that in 
principle this was accepted, subject to drafting changes and refinements 

and perhaps dropping the last sentence. The only major comment was by Eli, 
who thought that it did not sufficiently "bridge" between 1949 and the later- 
periods. I agreed with that observation, which again is only a matter of 
drafting, I have no recollection of any talk about not including something 
along those lines. A paragraph should have appeared after para. 4.20 on 

p. 43 of our Memorial, 


Here again there may have been very good reasons uhy in the end it was decided 
(by whom I do not know) to drop that bridge. Personally I think it shows 

@ certain lack of candour which I deplore, and for that reason, as well as 

for others, I believe that its omission prejudices our case. I know perfectly 

well that we can deal with this matter in our Counter-memorial, and I explained this 
at the meeting. Sut I also expressed the view, uhich I believe our Army 

colleages shared, that it was regrettable that time did not permit a fuller 

account of that interim period so that we could do no more than include the 
Suggested paragraph. 


I think I am oued some explanation of uhy this, uhat I regard as a material 
omission, came about. 


In this connection, let me recall that my letters to Yoel Singer of 27 March 
and 5 April (repeated to you), both of which deal with this aspect, have 
mot yet been acknowledged and are unanswered. I think that in your capacity 
of Agent, you should take steps to expedite the Army's replies. The excuse 
that we are pressed for time cannot be used again, at all events not for 
these matters. 


I am sorry to have to write this for me difficult letter, but we can only 
work as a team on the basis of complete frankness. 


I again take this opportunity of wishing you all success in your difficult 
task. 


Sincerely, 


sf 


Mw 


16 May 1987 


Under it plans, 


end, 


I suggest that you make arrangements for someone, whether from our Ministry 
or from the State Archives, to be in NYC from 2 JUly onwards and undertake 
the necessary search in the UN Historical Archives, in congultation with 

me. I further suggest thet we work out a detailed programme for this person, 
and that our Plission in MY be requested to meke all the necessary arrangements. 


I do not anticipate any difficulties over having access to the UN Historical 
Archives. 


As of this writing, I do not know what exactly the Egyptians have actually 
examined or uhat they have annexed to their Memorial, but I have certain 
idees of my aun on that aspect, indpendently of what the other side may have 
done, 


There is a certain urgency about setting this up, as I am planning to leave 
here on or about 15 Jubmp although this date is not yet final. 





Transcript by 
JAMES LEE of: 


INTERVIEW GIVEN BY THE PRIME MINISTER, MRS. THATCHER, 


ON BBC RADIO 4 PROGRAMME, "THE WORLD. THIS WEEK-E! 





ON SUNDAY, APRIL 27, 1986. 


INTERVIEWER: GORDON CiUGH 





INTERVIEWER 
Prime Minister, could I ask you first what you think, 


if anything, the American raid on Libya has achieved? 


PRIME MINISTER 


I think it has given warning to Colonel Gadaffi, who 





practises what is called "state-sponsored terrorism", which 

has given warning 
do not forget is force against other nations; it/ ; 
to him that he cannot any longer do it with impunity. He knows 
that there is a possibility that other nations might strike @& 


back with force. That is a quite different situation, I 


think, from that which obtained before. 












INTERVIEWER e 
But has there been any evidence that that message has 

got home? We have seen the beginning of retaliation and 

there is, I would have thought, a great danger of even more 


retaliation now. 


PRIME MINISTER 


~ Do not forget that when that decision wa 


15 May 1987 


CONFIDENTIAL, 
‘Thi is uriten before I have seen the Egyptian Menorial. 


Mp attention has been draun to the map Facing page 138 of Documents on the Ren 
fpreloa Policy of Israel vol. 3, on the Armistice Negotiations of 1949, 

t map ‘would show something marked Taba as being on the Egyptian 
side of the line, and I seem to remember that when I first visited the area 
in 1949 and was on Ras el Naqh, I was told to look down on something called 
Taba as being inEgypt. 


There is no indication who prepared that map in the ebove quoted volume, 
and I suggest that you immediately make enquiries of the State Archives regarding 
its provenance. 


I had not noticed this at the time I first read that volume of documents, 
and I would presume, that the Egyptians will be exploiting this in their 
pleadings, If I wer3e in their place, I certainly would, 


I would welcome a clarification. 





15 May 1987 


Tor 
Robbie 


J think that 
Memorial ought te be 
Feinberg, and also ® 
Memnrials 





=l2= 


PRIME MINISTER (CONTD.) 








Look! There is a fantastic amount more which can be 
done and we have to talk to all of the states which in fact 
we believe may supply armaments to Gadaffi and say: "Look, there 
will be no international law, there will be no liberty, unless we 
act together!" 

Now, all of a sudden, President Reagan's action has served 
notice on those too to say: "Come on, you have got to do more of 
the totally peaceful measures! What you cannot do is leave a 


tyrant free to murder and maim your people as often and when ® 





where he chooses! 


INTERVIEWER 

Could not this Government, Prime Minister, have done more 
in January when you were asked to impose full economic sanctions 
on Libya? We were the ones who stood out most strongly against 


it. 


PRIME MINISTER 

Economic sanctions will only work provided all nations 2 
them, There are some things which you do yourself regardless of 
what other nations do, because you feel particularly strongly 
that you should not be involved in certain things. So out went 
the Libyan Peoples Bureau; we broke off diplomatic relations. 
I think the United stavedithe same, We absolutely refuse to 
supply military weapons; no new contracts for military weapons 
or things that could be used for military purposes. We have 
in fact restricted the numbers coming here and watched the visas 


very very closely indeed. Not, of course, all Libyans are in 
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I am uriting this Note after a first and rapid reading of our Memorial, and 
before receiving the Egyptian Memorial. 


Uhile the presentation is good, I must confess to considerable confusion 
over the numbering of the paragraphs. 


I have already draun Ora's attention to the omission of the Appendices to 

the Compromis from Annex 1 (I assume this was an oversight), and that something 
seems to have gone wrong with the Teproduction of Map 115 which makes the 

Gulf of Agaba look like a lake! Map 12 is clearer in this respect. 


I must draw attention to the fact that the Conclusion, on p. 171, through 
| the use of the expression "and/or", may take us into the kind of situation 
e uihich the International Court faced in Haya de la Torre [1951] ICJ Reports 
at 79. Apart from the fact that the word "and" may lead to an inner contra- 
diction in the Conclusion, "and/or" implies a choice. I wonder if there 
is not here a misprint, and that the Conclusion should not read? 
" , . . Compromis; alternatively 
(ii) as not. . .." 
Note the punctuation. This is a matter of major importance in my opinion, 
and I think it should be corrected immediately by means of a formal letter 
to the Tribunal and to the other side. 


Herewith some less important notes. 
Para. 3.16 (ii), line 3, for "1908" read "1909". 


Para. 4.16, line 6. I regret very much the expression "pursuant to" which 
conveys the impression that General Assembly resolutions are legally binding, 
Mrs Meir, in her statement of 1 March 1957 (which was very carefully drafted) 
correctly spoke of "compliance with", indicating that this was a voluntary 

e act on Israel's part. This is clearly brought out in Rubin's undated paper 
on the GAA. The issue is probably of no direct concern to this arbitration, 
but is of major concern in other matters in which Israel is engaged. 


Page 53, line 7. To what does "Part V below" refer? 


Page 63, 4th line after quotation. I suggest to add "Annex S1A". Actually 
the time-order of the tuo statements should be reversed, and then the story 
will become clearer (to be noted for later written or orel pleading). 


Para. 7.10, line 2. Bramley is here correctly designated "Inspector". In 
the Dramatis Personae (p. iii) he is designated "Governor". 


Same para, top of p. 72. I do not find in Annex 9 any reference to the Germans. 
T think the first reference is in Cromer to Grey, 7 February 1906 (Annex 

12), fuller in Croner to Grey, 28 February 1906, and see also Cromer to Grey, 

No- 100, 12 April 1906. Kurt Lipstein in Cambridge knous something about 

Baron Oppenheim, and I am expecting sone material from Beth ha Tefutsot. 

T think we have to be very careful on these matters, but if by any chance 

we can locate any of his papers, they might be helpful. 
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Eli/Robbie, 14 May 1967/page 2 


Para. 7.23. I have spent some time with a magnifying glass trying to decipher 
this telegram and come up with the followings 


First line of telegram to read: "Your private telegram of yesterday. I fully 
understand and can etc.", Second sentence, line 2, for "leave" read "nave", 
{As written, the second sentence does notwake sense and might damage our 
case.] In the antepenultimate line of that paragraph, for "one" read "we", 
Continue sentence: "I would, from the point of view of the effect on the 
Moslem world, care mich less . . ..". [Note punctuation, ] 


Para, 7,42, line 2, delete "and", 
Para. 8.9, Jine 3, for "Quen" read "Findlay" (see JK's paper 42). 


Para. 8.14 (2). My notes of the March meetings indicate that when we decided 
to delete article 33 of the Vienna Convention in uhat is now para. 8.12, 

we also decided not to get involved in the question of “authentic texts." 

At all events, I think the law is fairly indifferent to how a treaty is 
"published," and places the emphasis on how it is "negotiated" and I think 
"published" in line 2 should be replaced by something else. 1 am not convinced 
that the first sentence, even if amended, reflects customary law as it was 

in 1906. We may have to tread carefully on this. But is there any real 
discrepancy between the texts? Are we not more using the different versions 
as cumulatively strengthening our case? 


Para. 8.75. I do not understand why we jump here from 1909 tp 1913. The 
change was actually made in 1910 (Annex 56) and is therefore more serious 
as it can be interpreted as meaning that between 1909 and 1910 someone in 
Egypt discovered that the 1909 version was an incorrect interpretation of 
the 1906 transaction, Can we find out more about that? 


Annex 35, The Note is missing. It is found on p. 11 of the print in vol. 
1 of our original set of Basic Documents. The reply appears in Annex 40, 


Annex 44, The Note from the Porte of 11 May 1906 is apparently Annex 40. 


Annex 62. The text of the Mandate is incomplete in that it omits the memorandum 
regarding article 25 (with its specific reference to Aqaba). Is this deliberate? 


Annex 83A. Should not a translation be provided? 


Best wishes, 


oT 
ll 
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INTERVIEWER 
+++-Libya, Prime Minister, It was put to me by Professor 
Wilkinson, the Professor of International Relations at Aberdeen, 
who has made a special study of terrorism, that even if the raid 
on Libya had completely knocked out the Gadaffi regime, it would 
have only stopped bout 5% of international terrorism. 

Now, if that were to be the case and if this action does 
not stop the actions which you and all of us so deplore, and if 
the President then turns his attention to other capitals where it 
might be said that state-sponsored terrorism is operating frong 
like let us say Damascus, let up say Tehran, would you again give 


him your support? i 


PRIME MINISTER 

Now look, I have answered this question in the House and I 
will give you precisely the same answer. 

Tf a request comes to Head of Government and you consult 
with your colleagues most closely involved and then perhaps more 
widely, you have to consider the request in the circumstances of 
the time under the merits of the time. Let me make it clear, @ 
will never run a policy where the only thing we can do is to cow 
before a tyrant or to cringe before him, because in that way he 
would have won and terrorism would have won, and do not forget 
terrorism is there to make people do things, which is totally 
different from what they would choose to do. 

So if you ever get to that situation, I in 
duty to freedom and liberty and its continuance, and 
in remembrance of the things that we did not do, the decisions 


we did not take in the 30s and the lives that would have been 











Telecon with Ora 1320/13/05/87. 

1. Map No. 11 shows the Gulf of Aqaba as a sort of Lake. Apparently something went 
wrong in the reproduction. Map 12 is missing from my aggk set, so I cannot 

make @ comparison. 

2. In the reproduction of the Compromis in Annex 1, Appendixces A and 

B are not included. I presume this is an oversight. 

3. The above should be reported at once to Geneva, and corrigneda should 


be xp prepared. 
4, I requested copies of the protocols of the Geneva meetings of last 
December, and of the English translations of Rushdi and Shuicair. 

x * * 








ats 
PRIME MINISTER 

The a@edit which would normally be available to them 
through ECGD is very severely restricted and that has the effect 
of limiting what mople will do if they cannot get ECGD credit 
for it. 

Again, we go to our colleagues in Europe and beyond and 
Say: "Look, we have got to do this; we have got to do it 
together. We are already doing more than you are. Now, come 
ont It is not going to be effective if (as the United States 
Said to us) we stop doing these contracts and someone else 
merely picks them up" and so I said no-one in Britain is going, 
to pick up contracts that the United States has deliberately 
let go because it wants to bring pressure to bear on Gadaffi 
and we did not, and we made that clear, 

We have been right in the forefront and now, as you know, 
we have said that we cannot train some of their pilots or their 
maintenance crews, although the purpose of that of course was 
the Labyan Air Lines fly here and British Caledonian fly there. 
They fly there because there are quite a lot of people in Libya 
still working there, who choose to work there. We had to warn 
the British community once we broke diplomatic relations: "Loo@® 
you are there on your own responsibility!" but you just have to 
keep in your mind that if they wish to get out - well we have 


Someone in the Italian Embassy @ho is there to advise them. 


INTERVIEWER 
Prime Minister, President Reagan made his request, you 
thought about it very hard and you agreed. You gave him very 
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Subjeot: Compietn 


to: Chairman, MAC. 





~~ 


From: it, Col, aiad. 


1. The Tarnelion forces threatened our force stationed at 

Ve wl UH at GULF OF, AMAAY on 1093-49 and forord then to 

withdraw tol Me 

bur foren there wor controlling the ro d between Kas FL NAGN 

ond indie ‘ 

«lee ta on Isralfen force now two iniMe EAsT Of Rnd ule Wa Be 

wevcecing to amd tive -ereenent article 4 purus 1. “The priaq 

ciple tat nu wllftery or politionl i dvaa'sgye  hould be gained 
unter the truce ordered by the Seourlty Couno!l fo reconmircd. 

| Isroeiien Forces hwve aot the right to uond troops to this arcs , 


| or ralotain foroen theres 








4. Jn addition to this, Artiole 6 ara. 3 fix the points where 
Israeliun outpo to oan be maintained and this point FAST Rad 
iT LAW is not one of thee points. 
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El Auja, 
11130 a.ms, Wotneaday (8 June 1943, 


Tie twelfth mosting of tho Mixed Armistice Commission Was convened, 





Colonel Jamel 5, Ballentine, Chairman, 


e mart: 


Lt. Colonel Ha!moud Lied Mohamed ; 
Yajor Salah Goher oS ad 
Second Licutenant Caml £1 Dine Rabi. : 

Israeli Veaberar 


Lt, Colonel 4, Aznriahu 


vers: 














Rs jora ‘ochozower - 2 ‘ 
Tejor 3, Barty rot : 
Secretary: : & i ae 
Sergeart halter Py Saumon *. 

ele 8 


r @ ‘The draft agenda proposed by the Chairman ws approved. Copy appended marked 
nex I. 


. apt requested four additional topes be placed on the agenda for discussion at 
¢ prov@nt mevtings Isracl concurred, Items 10 = 13 addod to thu azenda as ahiuw dn 
Ancox I, . 








* * 5 * 
The record of proccedings of the 2 Hay 1949 mecting was signod, 
ewe 
The draft of the record of proceodings of 23 Nay 1949 wasi approved. 
ts * 8 8 ee om, 


“A draft of the record of procecdings of 31 Mey 1949 was submitted for approval. 


Mp el sade oS F 


aie | /ovairmn: 
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becn rade to pre-judce this case, llovever, it 1s considcred that the Iued Arndotice 
Gow tssion, not havinz been given specific pover to act in cases of this type, 4 pro- 
eluded froa takin: uny action whatcocver, as 4f aotion were taken it would bo without 
tic acopu of authority of the iixed Armistice Comisolon. 


"Thu following 19 uoted from HYLE, International Lav, Volume Treo, siecond 


Revised eltion, ps 1734: Tl. S: 
"',s. an andstice neud not in tems prohibit nctunl hostilities, and. . , 
@ es eg cide ray bo done duriny an arntatice that 4s not tn express turns prohibited 
7 the & recent. “uch a conclusion, especlally in viow of the diversity of opinions 
cspreased by tho pullicists, 4o believed to ve sound, and to give anplu warning to 
those bunened with tho task of concluding sue’ arranerents. 








"Ths Lryptian contention 49 sustained," 


Cheirron: The complaint of i ypt conecrntig Iuravli foress in the vicinity of 
the Gulf of Ayuaba. Copy apponded marked Annex 111. 





Israel: I think that now I rust answer the complaint. he have here two thin, 
Cne, tie Lz; ptians rue tio compluintuiterw 3 ard he ‘irst of all, we just voted ct 














© be lest necting wit dy the bouncury of thu Leutorn irorit. Item 4 of tie yptian com 
| plaint 4s speaking about fixed poiuite baeod on tho Leatern Frente -)at da the reasing 
fi bosndery of the hestern Front? At the Inst mouting ws voted on the vay we urder- 








etocd t!u Lester Front, lave t!.e rajerity ef tho Gomdasion here of the opirien 
tot the Westera Front cida nt i411 U2, Article VI find the points that we are slice 
nin in the hestern Frout 4f the ester Iront in as the calority of the Son 

on Cecided the lat tine. I leow you appenled aucut it. 








‘iow that now at this woment I ean't rely on Article SI, pera-raph 3, 
ticles whieh I aa relying on. That 43, Articel Land 
roph 2. Artielo Iv, jerocrap 2 statey, "It is als at at 









hrticle Iv, 






the bocke js dit of the hrddiice would not be served Ly the re 
of provicusly held militar; pesitiong, chan es ircm those now eld ott, = 
etticoliy proviced for in this kprecent, or by the auvance of the :litery furces 





eit er cice be; 





d positions held at the tino tds arnlatlee Agrecnt 43 shied." 
Israel: So? 


1 






At the tioe of eicning the Arrdatice Avreemcrt we had a point at Uist 
BovTuan of the Culf uf A UALS. Cn 10 hare 1949 you throutened tuis ferce ard tide 
forse witi.row .0 Tih. Your foree found yews of Elie Uolonzirza cf this feree and you 
vere kin’ enough te sund their belongings te Mit, But you haven't the ri it to do 

tits ection qnd it ts cunpletely againat the Arafatice Airecment. You arv still tere 
pow, cad your being t ere nov 13 breaciing the Acreonent. yen if you are poli: to say 
thet this area dz not in the Vestern Front, even if it 4s outside tits de inition, , 
ge-ordine to this Article you haven't the richt Lo occupy tide position. You era rutting 
Suotier pouition wiich is An fpont-of RAS LN WAGB. Tiis roud Letwo n KAs Ni WD and 

















-he pooh 


ene cere 
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TD’ was controlied by our forces and we used to use this road.’ Your breaching the 
Aratotice Acre rent pave yow the chance to put forcen thore and coutrol the roud, As 
we Cicntt want, of course, to mko friction between both troups we cio orders to our 
troops there not to use this road Just to provent friction; becuse if they uscd 4b 

1 gayle something would limppens be ordered then to tay in their positions arid not to 
use ity 











Tarsel: How I underatand paragraph 4 of your com Ininty I hed to read poragraph 3, 
Fiore are to tines in dt. In Arnex II, porayanph bs, the lantern Front 4o «vas 
9 "Ta urea @ ist of the lino doseribed An porseraph a., above, wid from poknt LO? down 
bo Un snithernst tip of lolestle, by a straicit line rarking lf the dlatance Le= 
twecn the Lostine and Tranajordan-Talestine frontiers." 1 Uidik I can sce on 
the ran tha st point of Palestine 43 whore the Eiypt-Feiestine frontier 
receliua t) 











yptt You are describing now the iaxtern Front? 
Tsraclt Yes. If you will lock at the mop 4t 4s about two bundrod yards from Thlth. 








Leyptt Tt didn't vay to the aoutiermnost point, it said to tie southernmost tip 
; Of Lelestine, by a stratcht Line rarking half tie dlatwico betwen thu cyypt-i alevt: 
jordareFalestins froitdors, ‘iat weana the line shouldn't yo to 
the middle, 





Iernel: I understand 4t that way. I spotio about it with one of the nen wo wrote 
Aten, 110 isis It do vory clearly written, he sow in tho past thit when we are ply 
lie ¢irecticn of lines wo are piving points. If we understood mint is written | 
titkermroct tip of iclestine must be southernmost. If you say in the <iddle, we 9 
Point LO2 ds not dn the ulddle. 





‘ <pptt You are blanking zoncone who wrote this. TL11 now I think 4t 49 clear hore 
by © strainht line rarking half the distance, At any tinu we ean bring the cap and 
reagure the distonco, 6 


Israel: low can you'put At in tho middle 4f 2t will begin at 4027 
Liypt: Just yo to the ecst for a fow kiluueters and you will find the nldvle, 
I.rsel: Socirning at point 402 you can way this 4s not half the dLaterce, 


ie qesit? I sm just puting a Line to the east. You peasure this distance and you 
Put the joint on tie nid: le, 


Israel: Tie end ard the begining 4a not in the rede, Miy doosntt 4t begin 
with 111 5377 ; 


Eeyptt There ds a rengon for that, You wore asking that the rond south from 
PDecrshos: be dn your cortrol, that jou can have thy rlvat to use the rord, fiat dy why’ 
yeu rade the line to point 402, dn order to civw you thu riciit to use that roud. If 
you ms @ it at 1111 537 this road will not be in the sastern Front, ; ‘ 








-5- /Tsrnel 
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2 Inraelr For se10 reaso: ie benin here at the Gulf 4n tho middle and up here const 
of 102 in the idle, ‘iis southernmost point 4s just enst of TAD. 


a Srypt: That 4s tho weaning mayve of the soutierimost tip. What doas southernmost 
tip romn? It may bea point. sven if it is a paint dt wiil be a straight line till 
this polit anytow, : 


@ tsruet: More 45 onotier thing «+. 








you moan the scuthornmost tip 4s a point. Lyon if that 


nyptt You said now th 
Auvenee there ond threaten our forces and evm to occupy 


4a 90 you haven't the right 
| tte abea, 





acy the Lustern irunt 10 out of the Acreozent. hi. mre sa, ing our point 
; stem Front, ‘he international border point 49 the souttienwost point in 
Faloslive and 13 the besinning of the castern Front, lie havo the risht to do tiere any= 
thin> that we want, : 

% | 













Lgypt: 


Israeli It is written, 


. | Sogpt: It de written thet you haven't the ripht to advanee beyond positions held 
4 BL to tine this kgreonent wae adgned. be are not talking here about inotern and hes= 
* tern Fronta. 


Inrcel: It 49 only on the Sesturn Front. I want to oay thot in Article II, in 
rid le At onya, Mes or shall advancy Leyond or yao. over for ary 

9 hrdotice Lorareation Line set fortl 4a Arlicly VI of this A,re7 con 
sed dn Artiole TIT of tuis Arrcenerts and eleiere oiall rot viclete the Livers 
1 frontier; or enter into or yaaa throu,’ the air spate of tiv otrer fa ty or 

3) the wators witidn, threo niles of tho coastline of tie ether Party." You see 

} At is written vory cleurly tat the izyptians mist be kept out of the international 

| borver, 

















Yoyptt In Article II, you are saying? 


Isrcel: From pours ti ph 2 of Lhis hrticlo I understand that 4: any otjer arca out 
of the ie ureatlon Line b tveon sypt and Iursel dn the outern Front no 2qptiun forces 
can be dn the international border of Palatine, 


Loypta It 4s wry olear that wo are not scridiny forcoy to oveupy on area, but 
there waa o point thore end you wie threntened this point « « 


Isrol: , TA11 now I didn't say it was, There woren't any Umptians stationed in * 
a areny 4t was covered by Tranajordan forees on ths othor side of EAS LN. DB. Ve, 
knew thoy allowed :.-y) tian soldiers to buy there a few tizes, but it wos covered by —- 
the Levion of Transjordan fr.a iH Roh ‘ 











Fgypt: I know thers were Transjordan forces there.but there was an igyrtian point 


a Gem fia 
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in this arua and At was Just excetly beside UM RIYA Stsole, Sup;ose wo haven't 
prea Tiuit te aund forces’ there, At tho anus tine you haventt the right a.cording to 
ArUlele IV, par:craph 2 to advance and occupy any rosttinn there, 





Toraels It {5 written that no Ugyptinn forces con bo or pass. 


Seynt: I am not talkiny about sending force. 1 ay taliing cbout you vio are 
sendin; forces, I am not asking to send forces to cecupy Uli h fasitle hot I am ony 
oe ds that dt io you'wio sent Jorces to this area east of TAS Oi IA UD at least, 





Jsmol: ww did dt because there wre no #/y/pttans thers 
érow cut i yyptian forces from U Me ie never ¢: 

Leype rreos there. I oncver 
Lepion tiwres Le, 


You exjlain Lt that we 
mn cute be never unw 
i even wien tie Arb 








saftiin forces ‘1 : 
aps tere wua one or two ooldiers Viaiting, 





Seypt: No, there waa @ polnt theres 


Israol: The point we are now otationed at two kLlonsters ant of MS Ui ten we 
On Arab iezion point. ‘ 


Kvyrt: I am not asking now that I should send forces, I an saying that there yaa 
seek Chere and tite point withdrew, I am not saying we want to eee point there 
Ocnin,, I am saying you haven't the right. ‘ 4 





Israel: In the cstorn Fron: and in the benarcation line, or any Lites that were 
of 


cepeed by poracraph 6 of tive Agrecnents but any other Flace ve’ eon vend troupa or wiiio 
Fointa, a 


e scyptt In the Western Front? 


‘ - \ 
Tsraol: Out of tha Western Front. Firat of all we ear say that thts point 4s In 
the Lester: Front. 


Laytt Tiere 5 no use of this dscuseton untdl we fix what da tue Nostern Front. 





Tercelt Anyway, Ui, sli 4o dn thu acotern Front. It 4s the probles of tie 
Seutlicrn tips scordly, ym can't pas, outer or aoe ney Wace, Vessera or suutern 
Front, Li the dntena tient Loder :ab sarked by the Lonreatica ine, 





Somt: Mio aid I an going to pase? X am not going to do 





Tnrelt I only wint to mke aoe recor, r . 


weyrts Bint T an casing Le to fix vere 4s tho southermmcad tip of Paleatine, Iiow. 
ehall wo six that? ; re % 





Toraeli First of all wo mist say vhat 4a the Western Front, 9) 
" Upypte 2 think we must say lao whore 4a the Eastern Front. re: 





ht + oroel 
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Isruel: Tiere oro two things. whet is the Western l'ront aid what 4s the hastm 
Front. ft the Inst mo tins ws decided tie southern boundary of the Mester Front 19 
fron 492 stradtht to tie waite Any ober placa in Palostine not in tho liny 4s out of 
tic eastern Front and out of the discussion, 








imrt: There 4s now the Westem Front, and an unknown ar a front, and the “astern 
» Front. Liven thie Lustern Front, wo must decide what it 41 wuctly. 


Inr.olt First of oll wo must fix what 4s the hestern Front, 

Suypts We took a vote about that, 

Isrnele You ap;ealed on our decketon. 

Eert: Wore ds onotier difforence. If wo eantt fix tt now St ds betier to ako 
another vote so that tits vors‘issivn W111 not inmost every day. I would Like to loave 
the conplaint and fix wiere 4s the taotern Front. It 1a written here in the Asreorcnt. 

Icr.olt Tho southernmost tip of Falestina, that 4a the question. 

Soyptt It de the cuestion’of the Lastorn Front. 


“Isreeli The soutiernnst tip of Falosvine 4s not right and must be ancther place, 
is that wiat you think? “ ; 


Egypt: Ye: 
 @ rorcers Mio ean seo At 4n the dictionary. 


I find now tiere is a difference betwoon us, 





.  Beyrtt Tam not looking ot the word Itself, In tho doftidition of the Eoatern 
Front it saya, ". » » dow tu tho soutiemmort tip of Ialostine, ly a atreiest Mne 
marking half the disturce betwoon the S.ypteralcstine ond Trunsjordeneltlesting frontiorr 





Terselt You think from point 402 to the rmidile ard dows Letween t'o two frontiers 
of TrensJordan and -ispt? It ds written exetly scut! areowst tip, tot the souts tip. 








pt: You rush rent nl} the scutence: ". 4. by a Linu merking brlf the Clstace.? 





Iirel: “hat are we discussing? hithout any couction to ths eo: plaint you mnt 
to decid. wat do ex clly the wiyterm boundary of the wate Prout? 


Chim: Gontleren, the dlocisston of the con lant subrdtled by .cypt baa ti hen 
Ame diferent an le tit we all anticdpstod. defor eonsicorin, the eouslnint you 
now Coudzt to stury the cuoscden oi the exact location of tho Line sarking the wastern 
ico of the Leaturn brent? oe 





tawtr Yes, Just tryin: te’elear ull these Lnuoy 


Tyracl:. Yes. 
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“. | Chatmant ‘hot do you suy we think Lt over and put on tho eqeuda for the noxt, 
reeting Uv quesiten ef where that Lins 008 oiter it leaves polut 4027 


Egypt and Israel apresd, 





e¢ a ' 48 


Chote an Cur next subject 1s the calaint of lnypt coneoming Israel warclipe 
the cost of Gora. Coples appended rurked Annax IV AC. 





7 


Lmrt: 1 thin: wo sent two or three conplainte sbout thet. 





Tarcel: be ure now rondy to talk ubuut the {irat complaint beruse 
nd we didn 10 to stuc 


dite of the Leddont. I vant to 























ry 1054 of eny utip of cur ff Lbew 
ovledze of on incident of ptelding up fishermen and ¢ pturine fheling 


+ You mean no gliips et all arrived? 





ifie complaint here is rbeut floheriet. They snid that thoy did 
not knew argthing alcub that, a0 we dery conut sing thut hap, ened one of our 
LT thin: nav is av place bo elscuss tiw priicl).e of St, cnc I wnt to 
t Ion secing things as written here cs a uurious tiing. 4t fs writt 
in the Proftice Arecmit that no chip cn be closer tothe nr 
t tien torec mil 1 ryself L. ted or.ers 
Stea clenrly th.t no sidp will cous closer tia tie tired dles uilowed by 
el Lew and b, whstlee Ayreciuit betwen oyph wxi *araci, 1 € 
eer complaint 19 vil) gob cyadist wy wo dll do with utuest spirit. 
¢ 4a « eritten order cf serious pauitciment of ary cack iin who wil & 
yo within tha 








































4b is 





mo da the tree miles or eub of tie 
3 it 1s written hers tith wo ure wee Bub they anle they didn't coet 
Ti there will ly any couplirts Uiat our suis ora e mri lostil.. ac any 
clyilien of the t rritery cutrelld by ypt, or violuling the Buree-rile bows ry 
I  rurntse te t.ke steps to ubop it, . 











imglt AIL ve woul 42 just to be sure tial nothing will happen ogalist the k:v0o 
t 43 wiy wo ore sending all these comlauitus diese ulips urrived nore ici 
goand bey drova cao of the Mahw Uatus 








rot. 
tirce tf 





Iera@l: You ara onre dt was our Nowy? 


e yptt I dentt mow. I can't assure yous, 





Turcel: Maybe 4t woo a fisherman. ‘ ome attag 
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/ Tor Aloof Yonie Dayan 4 
4 Sgan Aloof Kalman Keet ‘ | 
eoret 
Froms Local Advioor. ‘ 
Subject: RAS-FR-RAQD. ¥ 
e It 4e convoniont firnt to mrnorize the roports raie by 


Ralo Bunelo to the Security Uouncd] in hie \olo;r-na of 11, 
ne 22 torch, 1,49, roproiuced in curity Covnedl .rernente 
35, 3/1206, ../1255, uns pevidahed by tho eorotasy~ onord of 





Taitec M.tdona demoddatealy upon revoipt. Tho .tret tolo mm, Cc 
(2/1285) tranoritn tho oviatenco off Srvunjordon compleint alleging pias 








military operntions by Inraoli forcos in t,o routhern to ob, 
particularly to tho n rth of Alabas Anon; tho srocific co: pluinte 
here alJoged 4a ono ctatin; that an Inracli force ap-orrod "at a 
point about 35 kone north=woot of Alaba town in Vyp ian territory.” 
qn tho cane tele ram Dre Ninclie pointed ont to tho Seourdty Council 

| hat the avea involved in one in rlich there had beon 1it!le or no ( 
fi htin. in the pints "“Thore ae no ficou fi htin; 1inoo ind ‘0° 

militniy pocdtionn hold by tio two forcos aro not cefinous "2 

povarent in tho print has boon confined ontiroly to rmli-seno ti 

netivitye  Amplifyin: tide in hie sole :ram of 13 rch, 154: 

2 ncho quotes tho United !ation Obuorvor, w ore wource of Inforation / 

wan principally the Arad Lojion in Alaba, to the offe..t tiat "Iu:aoll 

forces oceuple. Urn Rombron within the ‘orders of Palos'ine on tha | 

@ —«Grz of stata dn tho afternoon of 10 I'nrch. There 1s ne yot no 

tho Jrrnoli forces suvaicet to Urim 

» tecritory runnin: from Jorana 

|Nagh (2 135%g0). In .io find 

23 ‘arch 19,5 255), 7nd mio after 
Mocob has hoon fully tnventl .:bea * 

betwen. Ta)” * ore! hy United | tidns mid it oververs, oy a centor 

eivilinn ronber of tho Secretariat (vr. Pa 2 tolin) ant by ienerad "i 

Riley, vio viedltod the avon on 176h and 18th ‘rch, ire unche 

cl) Lehed a nunver of facta, inclidin;; to followingr= / 














ition uf - renort 
rosh via a road dn |, 
Kentilla (1% 119340) to 
report on Le incident 
the alienation in ba roy 


vori 












(a) Since © March, 1 9) Inraoli militvry forces at 
consiiorbly nore than noml pntrol stron ;th hau evel into the 
aron Sotwee! tho eni “oa ond tho north of \kaba ani hed ¢ ken vp 
positions nt several pointy rhioh thoy hai not peovibusly ocenpiedy | | 

(») Tie roport that one body of Ismoli troops ontored Unm 
Senhresh ty a roy. from the E-yptian oLio of the frontd r coull not 
ye verifiod. NN corpliint of euch nove 
the systian nit ou deny 
2 














erry 
wont of a line runni 5 
frontiors — as the wostorn front in whioh only Inraoli dofonsive 

he eastern 








forcea based on the se tlements may be main’nineds 
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half of this nroa or the eastern front, ponding the conclusion 
of an armistice acreoment with Transjordan, remains fully subject 
to tho existing truce. 





2= Dr. Bincho then ronched the following condlusions, as a 
reoult of the invostijation by Unitod Nations obcorvers1— 


Inraoli forces hid offootively occupied the roa airoe 7 
arch, 19 S« Provioun to that date Tranajorcan foreod had 14, aitly 
patrollod at loast p rt of tho «ron ard even contorde’ thit thoy 
lind maintaino: fied ppoilionn at vuriove pointa, irolucing Mir 
Qittar, which dn adjavont to Yan-on-Moqgb. Pr. Wnelo ronitle 
4t wae not pouaible to verify tho novurnoy of thie Trnnajordan 
tion. Wo ente;orinea tio action of both pirtion in cnta%linhe 
ponitions in carryin; out pitrol netivition 16 a 
6 tmico vdch camo into effect on 18 July 1548. It 
TS thit Tre jlinehe did not oven co mich ao hint at tho 
co wio Lore a broie, of tho Jeraoliqcrptian 
ocnont. Ile .onlt with tho whole affeiz as an 
(maajurdan rolatlono = an attitude which is 
ronurk once at khoces, that.the Exyptian- » 
vo the Negod to Iurael.” * 








Any ni 
revel of 


e Will ‘10 no 















ponaihility that th 
Conor: Armistice A 
inoideat dn loiael 
(sonsistont with ik 
Iaroli Agrecmont 















3. On 23 Yaz, 1949, that 19 to oay after a lapse of two morths 
from the cate of Dr. juncho's final Roport to the Jecurity Counoll, 
Lt, Col. ‘tind aubriittod a complaint to the Iozaeli-Eyptian Viced 
Armioti ce Commiceion, stating * 


(1) That on 10 Haroh, 19,9, Isrsolt forcos threatened the 
Ecyptiun foreo stationed at Urm Reciresh ani forced it to 
withoraw to Taba. Tiis forco was controlling a road between 
Uac-on=Naqb and Tabas 





(2) That an Ioraeli force was stationed two kns. east of Ras— 
on-Naqb. 


Aftor a numsor of disovs fone on procedure, this complaint was re— 
drafted on 14 hoverbor, 1949, in the following wayt 


(1) Te Iexrr011 ocovpution of 10 !arch, 1949, of Umm Roshresh ( 
and "R 138988 wan a violation of tho Vormral Armictice 
A:roonont. : 


(2) Tho niintonanco of Israeli forces at thoac tro placon is 





a violation of the ‘ion rl smi: tice Acreoment ani thoro— ‘ 
foro thoy nunt be withurawns \ 
de It 40 undorstood that during tho covrce of thooe protzucted \ 


“Meounsions azrocnont hao beon roached to tho effect tint tho line 
diviuin; tho ¥colern from the oantorn front forthe purpocos of the 
Teraolizi: yptian Ardintice A reoment rune hetwoon Umm Reoiresh and 
Tneeon-r1qb. The congo jvonce of lun, prin: fuclo, fo that tho 
oocupition and maintonance of forces in Urn: Ken.ros') is not to be” 
re arded ne u dbrexc!) of that Cunoral Aniin vice A :recment The vole 
quention whieh thevofore arices to whotior tie ocoupstion and 
raluteninco of forcon in Ka.=en-laqb is contrary to tho torms of 
the Ioraoli-fyp'ian Ccnoral Armiotice Ayrconont. As I un.eratand 
that the mein pzohlom co.corna tho raiitenance of forces in Kne-on— 
Fagb , thore seons to bo little point in examining the question, 
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. whother the original ocoupation of the place me in violation 
of the Armistice Agroouont. A number of argunonts sugcos® 

themselv 





Se tho imortanco of Dre guncho's roporte to fhe Security 
Eounesd oam.ot be Qvor-ontimteds It ‘will be noted that thene 
roporta dopict oUF mavance on Aknva oolely from the point of view 
of Inrwoli-Jeréan rolutions, tho {noident iteelf eins ate orise 
Go a broach of the truce Thin io tonday nmnterial, the Ter i= 
Jorian Arnis’ ieo hsroonont naturally having the consequence of 
cancelling out Catooodont breaches of Tho ervoe ard of orenting 

a row loyal rocine ovorntii; that part of the country 











e@ De Conneuonces may 2100 ye drawn from the fnot that the 

meil dic not react to these threo reports of Ure 

Benche» gonpite the facto that "oypt wo at tuo timo a nonhet of 

the Counesi oni that the United Linus Atwolf divectly 

into estod in those ovento, a8 yan proves by tho fact tht in 
Sorsovenee of then Lt Sneyonsed ita own uarrinon at Akaiay andy 

sore peeadely, mace dts Pee qoet view known to Une | ThE Opportyinh* de ap 
Let oh these reports cavo for aiveot action vy the Seoursty tonnes 
de thee obvious. ‘ 














. From a puroly form point of viow, the very recoivahility 
of tho firet Byptiny Complaint of 23 Vays 1949s 4p coudtfule 
Crtiole X, paraszph Ty Tr tho Gonosa} Ari: tico Acreenent, stat 
sree tiaine of conplaiate Prac oneayy osthor party rolatty to 
to anpliontion of tho * (rocmont shall be roferred 4- ee itoly 
to tho bised Armin tice Commission thro Ate eb hstiime In thie 
particular cate Te se he an hia published Teporte hid suveral 
times rarm attention to tho fact that @ hig Deon & ports of 
@ sielationa f Kayptian territory or of * “ppbian pool tiene in 
con exion with the Tv ‘aeld asvance to the Red (a+ Yor ho is 
con ara) to point ovt that nis observe ¢ been able to vorify | 




















fhe nomracy of there compliintoe hat 

Bee nnheing that the [c/Pl ate toe gt Inve masted over $19 Te nthe 
Orne tuned sense COCVLT En sorte V4.od Astin: dee orm fons 
voters viyney not sunmit thele Nieat complaint inmediatelys OLE vd 
Teo dn acooe ance with $he ent oe tho Amid thea Acrecnont 
Jatornativels, ot tho a OG ehon ize ‘eneho Rinne Vor syanthrnt= 
the the ratlor, my aid the Heyptiane roruin eizent? 





















8. qrntngonow to, tue, cube ence of on the 
anavmpison thet the puns. ta rulin; of ot » to tho 
= ofoct that tho ca tablialunont of a no roo ft 
not n violation of the imcaoli-! cyptann{* paninont y 
mand that no chanje 10 nado in tho QAdt A? Pine hotwoor the » oot 
frontn, the question hich rzingn io 36 follows! ' 
nT ieraoi haa the right $0 ya tabiioh a ceteienant at 
and that eveh poltlerent hi peor establieled wince ! 
co of tho typtian-Inraeli 0070 To} AurLotics 
Agreoront, io tt Grohivited to Ieraol +0 wMintain outposts 4A 
defensive otronsth et Rag-on=i'aqb? . 








9 there seome to be Little doubt that close and onreful 
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anslyais of the tormm of the Armistice Acreoment itself cnn only 
ead to the conelvsion that thero ip nothin; ih 4t to preclude 
tho reintonaco of Ieracli outposts in cofensive strenjth vt lao 
en-Naqd. Tho armictice domiroation line to ‘iefined in Articlo VI 
) of tho Asroenont. Tile Articlo io specific avout two “ros alone 
+ pamoly tho Gaga-Rafn nreny ani tho Zetllolen-lobron aron, In the 
= area with which wo aro concerned, tho international frontior is 
the nrrdetice donircation lines. Parazqh 3 of thie Articlos 
which rovern to tho iinza-Rafa aroa only, ;ivoo.votiiln of points 
Rt widoh Jur] ontponte will bo raintidnod. Maturally, nono of 
there pointe 4a anpilioro voir Raesohelinqdy they are 121 in the 
vioduity of tho Caga-Rafa aror. Tho reat of tho fo.,v is covored 
vy Articolo VII ef the Acrecnont, which provi.es that in the 1roa 
of the wontorn front un:or Ioraeli control, Iarieli ‘ofonaive 











¢ fo%cen only, which aiiall he «00d on thom» cottlomontn, may bo 
e@ y. fa ntnineds” In oller worn, 1n a dition to tho fisod outposts 
provided for by pesgenph 3 of Article VI, cofenrive forces only 


my bo raintinod in the rout of tho nvon of tho rontern 4 ront 
provirio! that they are based on the nottlonontas |The oxnronnion 
Mbarod on tho cottlenonta" was unverotood yt to ti © by ite 

Fytan in the followin; sunses "Tho wosda vez. roprocent » copronte 
They roan that, whilo tho foveos shill be based on tho vottlonontas 
thove 40 nothing to prevont thom moving frooly abot the atone T 





Tanne 
de vothin:, for i-otrneo, to provont a putrol from stayin; amy fron 
ita "bane" for tea anyo, nor snytain; that forvido tho raintonince 
of Gofonnive forcon in ovtposts (Hinihtin) angvhore ¥o choone, 
Jon: aa the troops who mim thoo outpoate aro nvivin lly savod on a 
pettlomont." (Ilin lottor of 21 Fobrwaryy 19}9.) Wow notiing in 
thie Acroonont, nor in any other Ayrooront, nffecta.in any voy 
Jnzuol'o Tizht to optablieh nev sottlomonts in the gatorn front, 
and if now aottlomente are outailished in tho oxstox, iront thore 
4o nothin; in tio A:roonent whioh profits Inzacli cofensivo foroom, 
bined on such now sottlononta, “eing found in tho wrea of the 
wostern front. In othos wordoy Af tho cblis'inent of n iow 
Temoli sotilonent nt Urm ves. vooh was rot probivited by tho 

@ Tericli-Uyptian Coneral Arniatice A;reonont, then the ar jiment 
tat dofornsive forcos banog on it nro forbiccen to appear in tho 
aro of Lie vortern front te wnfoun ode Inieody owe an ar un ent 
dn wievrd, for 1f -crdlted i¢ would rean tho corzleto o- ilitaris~ 


























mh. ation .f a larzo fron of tho Wojov, dnclwiin; Ras-on-livqby 1.0% 
‘that part of tho weatern front not coverod ty the fired oy tpot 
around U0 Jaza-2:fa cedtor, fox mo ono is our oath) | wnt up dan 


Torcos |iave th right to be theres Tut cordli idv tion on evoy 
a scalo cannot bo prosumod or implied. Tad it boen tho tntontion 

Of tha partion to havo comi!dtarinod thin part of tio country, they 
Would have naid eo spocificslly, ao thoy did in tho cace of Ll Aujn. 





=, 0s Apart from this anslytionl approxoh, oro aliould not over= 
Jook tho ;-onoral conceptions undorlyin: te vhole atrvoture of tho 
Taraoli-'zyptiin vionortl Amiiatics ‘reenonts Ite main o}jootivo 
qa to rorove tho rajor niJitazy throntn to exc: of tho two purtion 
Tt nouloved t io objoctivo by rovero linitations on tie otvonith 
of amo. forcoa permitted in tiat nson wierein tho insieo wero in 
contrety 1e0e in the vont, an’! by tho corpleto vonilitirioation of 
Hl auda. Ny civiiin; the loi into vestorn am. enntorn fronte and 
exclucia- tho !astor front from ite intoront, the \“rvomont 
emianinos that 4t rae tho reotorn front widoh wo potontiwtly 
explocive and tho eaotorn front with which Lispt hoxeelf nan not 

ory ruch concorned. This coxeiies, furthormore, with tho military 

hictory of the enetorn aroa curing the Mulostine conflict. Am (te 
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roported: “the area involved 4s one in which there 
Ntle or no fishting in tho paste There arom fixod 
fichting Mines and tho military ponitions held by the to forcoo 
are not cofined. ilitary movomont in ‘he past has beon corfinod 
Jonticely to enall coalo patrol motivitios.” When tho iGox of 
job 1 .to eaotern ani voutorn fronte 
Norked out at Hodes, tho Inxaol dole jation ficot pr 
Reyptian defensive forcon only alovld bo maintaines 














eont of a 
FP RE Line from E2 trol to Abn Awiolls ane thence to tho Gulf 
etFitana at a point five rdlew south-vont of Taha (2R 139978) 4-06 
qh toyptdan territory Atolf, ant that oe correspon in; Inmelt 


Lino showle run out of Lino runnin, from Roornlel" (rn12920.192) © 
Urr: Ruohxesh (12 145885)- In obhor worda, the proponot Ling would 
Deaudje tho intemition frontiers Soveh and wast of thia lino, 
fhe derarention lino for Ioruoli colonco, jorche san to he dolineste 
pee oeorrance with tho thu Auiodlactaha Line rile nut nbove? 

ae eee mnolotn *Conrosite vernion of the wraft fo -yptdan-Toznolt 
Conorad Arrdutdeo Acrooront incorporntin: aroninenta proposed bY 
Sporto dole:ationa”, catod 3 Tovuary 1949s tranomittod to the 
Jnuoli colo ation on | Febsunry 1449+ 











ne qhin working papor *ao disovrned at Joint inforr: 
die yoon to tro colexitions hold on 4 ene g.Tebrvaryy 1, 19° 
Ebrmination of the imtes ef thero nooténce ine fovea © 
@iscuaiton concentrated around tho cagaeRifa, “corsi.ove y Sujay 
ani Mir Asluj sectors. In fact, nt the rootin; on 5 Tohruaryy 194 
Bri jéior Train actually roforred to the aren act of tho lino Fl 
Avja-foozhobn tovarts Jothbhen ant Henin ne ono Witch had not vot 
seseranto tho dimeuneion.” The + .yrsdans alc not roact to tile 
cemtoront, which in appirently tho only rofo'ence ti this Aros 
ciione dt’wao ndnounsed in tho work of tho Yilisary fubesomm it too, 
ses eerning wileh rofo onve sould be mde to Arite Yadin, and the 
Sige of Gi'q. In viow of thio lejArtative hietory, the Inwold 
toleration nt liotop was ontitled to arses &s it’ did acoune, 
ee the eantern torminal of tho lino ivi, {ng tho eantorn and 
Teatorn fronts wis not at a point lilfway potween te intirnsttor 
Toenarios of tranojom.nn aint 1.ypts ao 46 roy Je, dut nt the Inte 
Retjonal vounsagy with lynt iteolf, for this ae the coms ino ¢ 
the ori dnl Inraoli vow:né tat tho te mmircl ohcul. levo ‘dt the 


























Ter Soa dn iyyptinn territory five l=ce from Tat. this 
solution Yeon imintained thore woul s to-day be no yontion no to 
tho rigit of Isriel to raintaLs Cefensive ovtronte in Tan-onaleP 





Thit tho Iazaoli celezation orlctnally niorntood tint tic polit 
of interenction with+ the eovst hero in it tie splinn frou'ior 
socoron Cloar fron tie rep 2h wee fy tfany Lv 21 fobrunrys 
3p 49, eertin: thats "tho Line drawa by tho Unitod Nations «4 of 
119s te in in fab An avory cetail the Dina hat oe intods 

The formal ponition ‘ieroforo in now tint we havo © lote frook 




















if wetion In te oxntorn nootor (140+ exrot of a lino fron ons 

to “ir inlnj and from there to to pouthorienost tly of Plow bine 
to the Ovi of Akaba) orcept in wo fur ae thén freadon of wollen 
fontiictod by tho oxistin, truco.” thin, bs to he resi dn tho 





roth earlier seport catod 16 Folruntyy 1919» atiting: "ok ve 
used overy dovico so mika it clevr té ull concerned tint Teor “e 
and the ointorn soctor cunnot he torohed bs an % reeront with 
ant tat wo ean agseo to no .ininution of our full richte nnd 
Troodon theres I etited thin onphation 17 to © reho list niishty 
‘Jae no omphntioully to tho sayptiang; tide moreinsy ant for {00 
waite Yack, ruvuod At Into wneho arain thie aftorn.one No 
meant en the oubjoot romaine in arybouy'® mind.” 
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12. Mnving rogdra to thin story of tho R odes Conferonce 

thoze in little covht that the F:yptian complaints have cone 

an nn nftocthousht, after it hid tiecome oloar thit Iscnol would 

not he dislod:od from hor ponition on tho Rod Sea oithor by the 
Soevrity C wnedl or by tle Aritoti oo Agrooncnt with Tr.no,uruane 
Indood, the fact that thia comploint has beon mule ari has boon 
porrnied throw ch nll ‘hia tine to indLotive of a complete ohanco of 
Attituce on tho part of the Iiz,ptian ‘jovornmunt tov sie tho onrtorn 
Hogob. Under tia ino of tho nswintico njroenont itis ponrsvlo 
tat the Rynitgp Government 1e seekin: to pireue certain political 
ends which infiv! no connexion with the armict ce at ally 















Le It ronine to ho ounnidorod what rovodlon would bo available ‘ 
‘to Inrnol 40 tho ovont tint tho Special Committco ehould mintain ‘ 
the deoision of tho Mixod Armietico Cormieaion ahour Las-on-!nq¥e 
Pariah 4 of Avtdele X of the Armistice A:reenont wtaten that tie 
gocieions of tho “preial Comittov “shall bo firal". In othor 
words, on tho asauption that the Spocial Commitioe war entitled 
to denl rath tho rattor, that fo to vay, that the quontion hwforo 
At var ono of pri ciplo, the pirtico hinve a;rood in a.vance that t 








dte insorprotstion shni] prevail. The conceationcos of thin im that 
Af olther mrty dn vino: tiafio with tho cecicion of tho <pucial 
Committoo, At will have to look outnice tho ri;ino antablioied by 
tha Arreeront ttnelf for its romodys Ono thirty in mr opirion, 

oan bo ruled out entirely and that to the pomudbllity of a Aroot 
appeal to tho sncusity Covnotl dn the maisore Apart from the fnet 
that the ocrrity Council laa shown a marved dioinclinition to foal 
vith the protien of Palratino over ainco ita Rovolution of 11 wut, 
1949, bo focb that the Arintice A:roomont statco that the sootoion 
of the Spockal Comit eo chall bo final 40 cufficiont to excludo the 
furisdiction of 4ho ‘iovurity Council, vnlenn, hovover, a otuto of 
att Ahold develop whiey con. “Ww rajried us a sispute the 
contiianco of wich In 1ikoly to onianjor the tidntorance of intor= 
national porce end noourity, or o aitiution which night lvai to 
{aterntio ni friction within tho msanin; of the artiolon of the 
Cluster of tho Untied Nations which confer Jurindietion upon the 
Saourdt y Connotl. 
































18. Norover, tho Tonorsl Arniialioo A;recment haviny now ‘con ' 
4n force for over ono yoor, the provisionn of Para; svh 3 of 

Artdele XII cold he waod in brdor to conpol the convosition of a 
conforonce for tio putposo of mmordiig the Aristico A,,roonont in - 
gioh A vay ad wovlt permit the mdntoname of cofercive furcor nt 














Maseon-!aqb. If thie coufo ence novli fuily tLon, savin; ro cord 
to tha toma of porizach 4 of tio Salt Article XII, Iv cuol 
veins the nitter heforo tha “oovrity Covell for tho roliof, mychty 





not on the round of n potential throat tu Intornitions yoaco and 
rogurity, but in acoordinco with tho epooifie terms of the 
Acecsont, on tho crome that the Acreonon.t hed icon concluded in 
purauanoe of Toovrity Council action, It is obviour that any 
Lpproich to the -ecurity Covned] on ouch a point rovld zoopon 
public dehato on tho future of tho o eb, if not on tho whole 
problem of tho houn!arins of Israel itaolfe 








15. ‘The rominin; posoisility is for Isr:ol to ignore the 
@ooinion of the Jpocial Cormittue and to perrint in maintaining 
its cofensive foxcos in iinngorotagb+ Ayiiret tho cociaton of the 
V4 od Ar iotice Corminelon und ilo pocdel Cori. too ti im woul. bo 
8 calctla tod act of .ofixance of Star Momictrcctiie intern:!1 onal 
socioty ani wovld lay Ie:aol open to the ceriovd nora obary 
she does not kop hor plodzed words : 
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166 Our conclusions, thoroforg oret 
qQ) the Exyptian conplaint Ateelf is,etriotly speaking, not 





yoooivavle for two reasons 


(a) Tt was not sudmittod dunoidately as provided for in * 
Ammistioe Azroonent, but aftor the Tapre of over two months 
from tho Jate of tho inoidont oouplained ofe 


(») Roomnee of tho ruporte ‘ie py bre uncle to the yoouraty 
Council ani the wb toratth pulliodbys wptian eilonce thoreon 
da to be intorprete: au tacit aumivvion that 2ypt had no 
oie eon wilans aay osdstiond son detate 














(2) ternains to the substance of the ratters Tho sereral 
odsoctive of the amis tice ngroosent, wmely to rodnee the 
poneibility of friction helwoo) The partion, miut be hept in rind 
Powoxsniuing iteprovieionse The aetval pilitary eitustio. be:woon 
Inreel ont 4 











“ypt explains why tho Arroonont, 2n2 “he ne.jotiz tions 
ada, provoved At, oonoanemted 4n tho main on the Gasa~Rafay 
eornhebsy Auja acc Six Anlvj noctores and thus roflecte. an 

apparent Iuok of isteros® on the part of the #.yptiane in “he Red 

Soy arene The rovived intozeot © Teh the Terpeians are suowin: mae 1 
put own to other roarono not Connected with tao observnce of the 
arciotice. 





(3) Ae the arniutiog &;roemont coce not prohibit tho 

wee oy not sionente in tho nea of {he waeiern front, 
js paned on thone not lonents are entitle“ to bo in 
= the rea of the wontirn front, 4f uch siuull be found nocesoslye 





(4) To admit the Hiyptian complaint would be in efloct to 
domilitariso not only faocenetiagd but w larie aroy.t to hnjode 
Lo mut ae the umatotpe agreement ivao}f ijooo not ppooifiorlly provide 
, gor tidoy avo cemilitariention pannob be noulaved by dmiiroot 
peanle xb vowires the ial anyipyal/Lo azreomont hutveon the 
partion. 


(5) Ub vowl. not bo posnivle to apron fron tie sociation of 
tho Comtt too (direct to tho curity Council. However, tho 
a Amistico 4, rounont Dsving yoon in force for enw yoar it wouls bo 





posaidie, 4f tie coeiaion of #0 poodal Cornittoe W.. gnfavonrablo 
Perna, to coxpol the oonvocsbion 9X &. n Co.foenco fur the S 
se inion of the f:rooaont, ani only. tr this Co-fo.unce wore to fail 


? roxld it be pooaihle to bring the vatter to the (ecision of the 
Soourity Counoile 


- dee 


Shabdtad Roo: 
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the scope of this general set of lectures is commercial law in its widest 
sense, including arbitration. Looking over the previous lectures in this 
series, it seems that essential!y what is in mind is commercial arbitration, 
together with that new and hybrid tepte of international law going under 
the name of international economic law. At first alance the topic of internation- 
al arbitration and litigation in the International Court of Justice may 
sce bebe, GuNBbaD Them (ENE -MaTN EbRWUE. at WRewa Ceaticee, ae Baldy types 
of international Litigation relate to litigation betwoen States. However, 


in fact thrfugh the operation of the doctrine of aploggpte protection of 


Pagpurmne le 
national, ¢PosdarotaL rights and interests can be the objpct of both types 
of international Litigation, although not perhaps in the most satisfactory 
way, Indeed, the second contentious case to come before the Permanent Court 
of International Justice, the so-called Mavrommatis Palestine Concessi 
case, was of that character, and both the Permanent Court of International 
Justice in the inter-War period and the present International Court of Justice 
since have seen several instances of this type of litigation. In that way, 
the machineries of inter-State litigation can be used as instruments for 
certain types of litigation having as its object the vindication of private 
rights, The condition for this is, however, that the private entity concerned 
subordinatfs its standing in the litigation to the State which is in the, 
position bf dominus itis, not always a desirable or a aprtetectar status. 
Although, therefore, inter-state litigation may seam sqmevhat remote from 
the general sense of these lectures, 1 venture to suggest that international 
arbitration in the sense | am using the term, and international litigation 
before the International Court of Justice, are together an essential partner 
to commercial international arbitration such as has been encountered in 
recent years. The two forms of judicial settlement of this type of dispute 
are particularly suited to the new forms of international economic activity 
now being encountered, and other forms of international co-operation in 
by, tebe Motie Bek ih tp Yeah pote tee fem 
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The general topic of the principal differences between international 
litigation before the International Court of Justice and international inter- 
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